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INTRODUCTION

Since 1970, researchers have published over 500 studies on sprawl outlining the
complex problems associated with suburban land use® Traffic congestion and pollution,
loss of agricultural land, the paving over of streams and habitat, and the development of
impersonal, car-dependent communities have al undermined the qudity of life in urban
regions.

During this same time period, citizens and locd governments have been
increesngly concerned with the livability of metropolitan aress Most notably,
communities are regecting developments that are subsidized by locd taxpayers and that
detract from the ecologicd, socid and economic vitdity of a region. Many communities
no longer unquestioningly accept that al types of growth are good, and are working
towards “smart growth” policiesfor their municipalities and regiond didtricts.

“Smat growth” refers to land use and development practices that enhance the
qudity of life in communities and preserve ecologicd integrity.  Such practices range
from demand management drategies for trangportation, water provisoning and energy, to
development practices that minimize ecologicd damage and foder vibrant communities
(dugering buildings, surface drainage, limits on impervious surface coverage, and
increesed housing dendties). Smart growth practices dso am to limit the sprawl of
urban centers by using tools such as urban contanment boundaries.  Findly, smart
growth responds to the current fisca redities facing locd governments development
based upon resource efficiency and conservation costs less than conventiona  sprawl
development.

A key aspect of smart growth is addressng the proliferation of suburban big box
retal stores. Big box retall encourages sprawling land uses, automobile dependence and
the paving of large tracts of near-urban land. It aso contributes to the decline of urban
and neighborhood centers as it attracts retail activity out of centra business didtricts to
the urban fringee As smdler locd busnesses close in neighborhoods, resdents
increasingly use automobiles and travel farther to go shopping. Touted as good economic
development through job creation, studies show that big box retail changes not only the
look of a community, but the automobile habits and cycle of commerce within aregion.

The purpose of this paper is to outline the impacts of big box retall land uses on
communities in North America and to explore legd and integrated land use drategies to
address the problems associated with big box retail.  While it is beyond the scope of this
paper to detall dtrategies that counter the effects of superstores on regiona and nationd
labor markets, many of the land use solutions proposed in Part 3 inherently address these
issues. In Part 1, | briefly outline the smart growth metropolitan development framework
in which big box sprawl is Stuated, and in Part 2 set out the problems with big box stores.
In Pat 3, | present the jurisprudence of land use and zoning that frames how loca
governments and citizens can control retall development in communities.  In Pat 4, |
further discuss specific drategies employed by dates, loca governments, and citizens to
control big box sprawl. Findly, Part 5 is dedicated to case studies of integrated legd and
politica gpproaches that have resulted in smart growth solutions.

! Robert Burchell et. al., The Costs of Sprawl — Revisited (1998). For atreatment of sprawl from apolitical
economy and institutional perspective, see William W. Buzbee, Urban Sprawl, Federalism, and the
Problem of Institutional Complexity, 68 Fordham L. Rev. 57 (1999).
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1. THE SMART GROWTH FRAMEWORK

Smat growth comes in many forms and is essentidly a new name for vaious
land use patens and infrestructure funding for which enlightened urbanists have
advocated for half a century.? Metropolitan regions must be contained to protect natural
and resource landscapes and to revitalize urban centers. The new features of this package
of drategies are a recognition that suburban development should not be subsidized by
taxpayers, and tha sudanability goes beyond the naura environment and includes
socid  considerations like affordable housing.®>  The two foundational approaches of the
smart growth plaform are ecosysem-based management and demand management.t
Ecosystem-based management drategies gpproach protection of the environment from a
watershed level, and seek to involve dl levels of government and private landholders in
the implementation of a coordinated watershed plan.®

Demand-sde management attempt to decrease the demand for goods and
sarvices, in contrast to traditiond supply-side approaches that respond to problems by
smply increasing supplies® By reducing the demand for a sarvice, such as roads for cars
or water for household use, demand-side management conserves resources and can be
less expengve than supply-s9de methods. Demand-sSde dtrategies often require a change
in human behavior, such as adopting different travel patterns, or technologica
innovation, such as water saving appliances.  Findly, a a sysemic levd, demand-
management cdls for a shift in the focus of suburban sprawl from the consumption of
new land at the urban fringe to re-use and conservation of existing developed land.

2 The most renouned advocate of vital central citiesis Jane Jacobs, as expressed in The Death and Life of
Great American Cities (1963).
3 See, for example, John R. Nolon, Local Land Use Controlsthat Achieve Smart Growth, 31 Envtl. L. Rep.
11025 (2001); Oliver A. Pollard, Smart Growth: The Promise, Politics and Potential Pitfalls of Emerging
Growth Management Strategies, 19 Va. Envtl. L.J. 247 (2000); Rose A. Kob, Riding the Momentum of
Smart Growth: The Promise of Eco-Development and Environmental Democracy, 14 Tul. Envtl. L.J. 139
(2000); Janice C. Griffith, Smart Governance for Smart Growth: The Need for Regional Governments, 17
Ga. St. U. L. Rev. 1019 (2001); Déeborah Curran and May Leung, Smart Growth: A Primer (2000); Brian
W. Ohm, Reforming Land Planning Legislation at the Dawn of the 21st Century: The Emerging Influence
of Smart Growth and Livable Communities, 32 Urb. Law. 181 (2000); LindaNowla, Chris Rolfe, and
Kathy Grant, The Smart Growth Guide to Local Government Law and Advocacy (2001); Robert Freilich,
From Sprawl to Smart Growth: Successful Legal, Planning and Environmental Systems (1999); Eben
Fodor, Better Not Bigger (1999); Constance E. Beaumont, Challenging Sprawl: Organizational Responses
to aNational Problem (1999) (hereafter “ Challenging Sprawl”) and Smart States, Better Communities
21996); David Rusk, Cities Without Suburbs (1995).
For a practical approach to these principles, see Curran and Leung, id.

® See, for example, Robert K eiter, Beyond the Boundary Line: Constructing aLaw of Ecosystem
Management, U. Colorado L. Rev. 293. Although significantly more challenging than in rural areas, urban
ecosystem-based management is gaining support. See, for example, Nancy P. Spyke, Charm in the City:
Thought on Urban Ecosystem Management, 16 J. Land Use & Envtl. L. 153 (2001); and J.B. Ruhl, Taming
the Suburban Amoebain the Ecosystem Age: Some Do’sand Don'ts, 3-FALL Widener L. Symp. J. 61

1998).
S’ See, for example, the work of the Victoria Transport Policy I nstitute, www.vtpi.org (last visited
November 13, 2001).
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The State of Maryland defines smat growth as targeted infrastructure funding in
priority areas where development meets a detached home-type densty of 3.5 units per
acre. It dso means presarving 200,000 acres of open space in the next 15 years.” For the
non-profit Greenbelt Alliance, it means securing urban growth boundaries via voter
referenda or city council action in al locdly governed aress in the San Francisco Bay. It
adso means endorsng higher dendty infill developments that provide affordable housing
and add character to a neighborhood® At its worst, smart growth is used to protect the
development of low-density neighborhoods at the suburban fringe® At its best, smart
growth revitdizes city centers and redevelops Sprawling suburbs to create livable
communities. Itisthislatter form of smart growth that is the framework for this paper.

The four drategies a the core of smat growth are containing urban areas,
increesng  trangportation choices, protecting the environment, and densfying and
diversfying housing. These drategies are interdependent and mutualy supportive.

11 CONTAINING URBAN AREAS

Urban containment involves drawing an atificid line around an urban center, the
urban containment boundary (UCB), which separates the urban and rurd pat of the
region. Policies from dl levds of govenment then channd development into
neighborhoods within the UCB.X® The purpose is to protect resource and ecologicaly
sengtive lands, and to revitdize urban cores. UCB’s protect resource and ecosystem uses
both by preventing near urban land from being developed, and by preventing rurd
resdentid conflicts that condrain working ectivities on rurd land. By concentrating
development into exiging neighborhoods, UCB’s facilitate the redevdopment of older
neighborhoods, and foster more efficient uses of land. It means gppropriately incressing
the dengty in al neighborhoods while retaining community cheracter. Design based on
smart growth principles creates site and neighborhood appropriate structures.*

" Parris N. Glendening, Governor of Maryland in Beaumont, Challenging Sprawl, supra note 3 at 94.

8 See www.greenbelt.org for a description of these programs (last visited on November 13, 2001).

° The term smart growth has also been adopted by the National Association of Home Builders (NAHB), an
organization that represents the residential building industry. The 2001 publication, Smart Growth:
Building Better Placesto Live, Work and Play, sets out the NAHB policy on smart growth. It states that
the majority of new housing will continue to be provided at the urban fringe as single detached dwellings.
The NAHB defines smart growth as “...meeting the underlying demand for housing created by an ever-
increasing population by building apolitical consensus and employing market-sensitive and innovative
land-use planning concepts. It means understanding that suburban job growth and the public’'s
overwhelming desire to live in single-family homes will continue to necessitate growth in suburbia.” The
NAHB also recognizesthat all development must be undertaken in adifferent way: “...smart growth means
meeting that housing demand in smarter ways by planning for and building to higher densities; revitalizing
our nation’s cities and older suburbs; preserving meaningful open space and protecting environmentally
sensitive areas.” at 2.

10 These include establishing servicing limits beyond which servicing will not be funded, staged
development where servicing, including adequate schools, will be put in place over along-term planning
horizon, and zoning controls. The District of Saanich, just north of Victoria, British Columbia has had an
urban containment boundary since the late 1960’s. Inthe U.S., the most famous urban containment
boundary system was mandated by state |legislation in Oregon in the 1970’s.

1 See, for example, Douglas G. French, Cities Without Soul: Standards for Architectural Controls with
Growth Management Objectives, 71 U. Det. Mercy L. Rev. 267 (1994).
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Urban containment is adso supported by individuds whose primary concern is to
decrease municipd cogts, and thus property taxes. Building within areas where sarvicing
is dready in place is less expensve for dl taxpayers than extending servicing to bare land
devdopmentss. Cost of servicing sudies demondrate that densfication saves locd
governments millions of dollars over the long-tem planning horizon.'>  Dendfication
aso makes sarvice provison much easer and more efficient by creating a critical mass of
citizens to use the services provided. This is especidly true for public trangt, school bus
trips, and emergency response. Decreased servicing costs and redevelopment are aso
key strategies for creating better transportation choices.

12 I NCREASING TRANSPORTATION CHOICES

Automobile use is convenient and comfortable because it is heavily subsdized.
Increasing transportation choices means leveling the playing fidd by removing subsidies
to the car and make other forms of transportation more efficient and economica.'® This
task begins with land use planning. Higher densties enable frequent and efficient trangt,
and faclitate the devdopment of services within waking disance of residences.
Commuter pedestrian corridors and  bicycle paths can be built into the urban
infrastructure, as roads are currently. Increasing trangportation choices aso reflects the
metropolitan redity that individuds on fixed incomes rely on urban bus service as ther
primary transportation mode. As severa recent court cases have demonstrated, loca and
date governments disproportionately fund suburban commuter transportation, such as
light rapid transit, a the expense of loca bus services'® Findly, decressing the rdliance
on the automobile significantly improves urban ar qudity and noise levels, and decreases
the amount of ecosystem paved over by roads.

12 Abundant literature exists on the high costs of suburban development when compared with redevel oping
existing urban areas or concentrating development in higher densities when undertaking greenfield (bare
land) development. The American Farmland Trust uses a costs of servicing methodology to demonstrate
the high cost of suburban development. See, for example, The Last Roundup? How Public Policies
Facilitate Rural Sprawl and The Decline of Ranching in Colorado's Mountain Valleys (no date); An

Unlevel Playing Field: How Public Policies Favor Suburban Sprawl Over Downtown Development in
Metropolitan Atlanta (1999); Living on the Edge: The Costs and Risks of Scattered Development (1998);
Alternatives for Future Urban Growth in California’ s Central Valley: The Bottom Line for Agriculture and
Taxpayers (1995). Myron Orfield has also extensively documented this phenomenon in the Twin Cities
region in Minnesota (Minneapolis and St Paul) in Metropolitics (1998). He demonstrates how suburban
development creates regional inequalities as suburbs proportionally garner alarger share of public funding
and new employment than do urban areas.

13 The Victoria Transport Policy Institute is committed to quantifying the cost of car subsidization and
proposing economical alternatives. These publications are available online at www.vtpi.org (last visited on
November 13, 2001).

14 See, for example, Labour/Cmty Strategy Ctr. v. Los Angeles County MTA, CV 94-5936 THH (Mcx) (C.D.
Cal. 1994) Consent Decree, available at http://www.environmental defense.org/programs/
transportation/equity/decree.exe. For adiscussion of the case, see Kevin J. Klesh, Urban Sprawl: Can the
‘Transportation Equity’ Movement and Federal Transportation Policy Help Break down Barriersto
Regional Solutions?, 7 Envtl. Law. 649 (2001) at 671-676.
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13 PROTECTING THE ENVIRONMENT

In addition to the ecosysem benefits of containing urban areas, smat growth
includes protecting the environment a a neighborhood and dte level. Locd governments
are incressngly integrating development into ecosysems by usng ecological processes
as pat of the infrastructure network. This includes cresting greenways to link parks and
natura aress in habitat corridors and using the naturd features of the land to shape the
location and form of development. Locad governments often require buildings to be
clusered away from environmentaly sengtive aress, and encourage the stewardship of
private land. Clugtering development can aso creste more affordable and diverse

housing types

14 DENSFYING AND DIVERSFYING HOUSING

Dendfication and diverdfication of the housng stock foster affordable housng by
increasing the supply of resdentid units and cresting more options for owners and
renters regarding the type of housing form and tenancy that is appropriate for a particular
life drcumgtance. Housing dendfication dso means tha commercid, hedth and other
sarvices can be located closer to resdences, thus decreasing transportation costs and
pollution associated with automobile use.

The codts of servicing roads and automobile pollution are two of the largest
problems associated with superstore development.  Viewed through the smart growth lens
set out above, big box retallers contribute to suburban sprawl by paving over large tracts
of undeveloped land for a retail experience that draws shoppers outsde of established
urban commercid districts and to which accessis only available by driving.

2. THE DEBATE ABOUT BIG BOX RETAIL: LESSONSFROM THE U.S. AND CANADA

2.1  DEFINITIONOF BIGBox RETAIL?

The term “big box retailers” aso known as “superstores,” “mega-retail discount
chans” and “vdue retalers’ refers to large chan dores that typicdly locate at the
suburban fringe near mgjor highways and interchanges® Their aim is to capture a large
share of the region's retal market for their products, and their transportation and
economic impacts affect dl locd jurisdictions in a region. They have a one-gory floor
plan that spreads out over 90,000 to 220,000 square feet or more, and they require an
even greater amount of land for parking.

15 The descriptionin this section is a compilation of definitions by Constance E. Beaumont, How
Superstore Sprawl Can Harm Communities And What Citizens Can Do About It (1994) at 4-5 and William
E. Roper and Elizabeth Humstone, Wal-Mart in Vermont — The Case Against Sprawl, 22 Vt. L. Rev. 755
§1998) at 755.

® Most notably, these retail and wholesale chains include Wal-Mart, Home Depot, Costco. Some
wholesale chains apply alow threshold for memberships and act more like retail big box chains.
Traditional department storessuch asthe Bay, Sears, Macy’s and Nordstroms are not included in this
category for the purposes of this paper asthey originally integrated into downtowns and other already-
existing commercial areas. Many small retailers extol the benefits of existing downtown department stores
asthey are the principal retailer in the urban core that attract shoppersto the area.
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2.2 WHY COMMUNITIESL OVE SUPERSTORES

The big box modd offers one-stop convenient shopping for busy families. They
provide a wide sdlection of goods at low prices, create jobs and furnish saes tax revenues
for locd governments. On ther face, they generate ggnificant benefits for consumers
and the local economy.

However, neither market mechanisms nor the land use planning regime have
adequately accounted for the negative externdities of big box retail.!’ This is largdy due
to the impact of ther nationd and internationa operations as experienced a the loca
level. It is ds0 because of the lack of credible information about ther effects on
communities.

2.3 PROBLEMSWITH BIG BOX RETAIL

The problems with superstore development can be categorized as environmenta
harms, land use and transportation costs to customers and loca governments, and
weskened community economies and culture.

2.3.1 Environmental Degradation

Some of the most endangered habitats and sendtive areas are located in
urbanizing areas, as human setlement tends to occur in valey bottoms and aong
shordines. Likewise, some of the most productive agricultural land is adjacent to urban
aess. The big box retall formula results in Sore Stes that are flat landscapes of dmost
100 percent impermesble surfaces. All plant and animd habitats, hydrologicd flows and
ecologicd processes are dredticdly dtered. Big box growth aso induces other
commercid greenfieddd development in the arear one superstore could result in dozens of
hectares of paved landscape.®

For example, in the past five years two big box retailers have constructed stores in
the Municipdity of Langford, a suburb of Victoria, British Columbia  Built on an
endangered Garry Oak meadow (for which only 0.5% of the original habitat is protected),

17 Several authors argue that the problems with suburban sprawl and big box retail are most efficiently
addressed through market mechanisms. See, for example, Clint Bolick, Subverting the American Dream:
Government Dictated “ Smart Growth” is Unwise and Unconstitutional, 148 U. Penn. L. Rev. 859 (2000);

Paul J. Boudreauix, L ooking the Ogrein the Eye: Ten Tough Questions for the Anti-Sprawl Movement, 14
Tul. Envt’l L.J. 171 (2000); Bernard H. Siegan, Smart Growth and Other Infirmities of Land Use Controls,

38 San Diego L. Rev. 693 (2001). These argumentsfail to addressthe reality that the land use regime arose
because of the negative externalities of industrial pollution in residential areas. The market never operates
in its genuine form so that externalities can be adequately dealt with. Whileit is beyond the scope of this
paper to rebut these argumentsin detail, the complexities of federal subsidies for transportation and the
incentives awarded to businesses by local and state governments undermine the purity of accountsrelying
on the market. A morefruitful analysisisto examine the specific effects of big box development ona
number of communities and compare its benefits and costs.

18 The induced effects attached to big box developments have been identified asimpacts on transportation,
new commercial development, and community economies, and are discussed in more detail below.
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the Costco gte totas 5.61 hectares. Adjacent to it, the Home Depot ste resulted in the
destruction of 4.22 hectares of forest.!®

The greatest environmentd impact of big box development is ther design for
automobile-dependent  shopping far from exiging commercia centers.  Automobiles
generate from forty to sxty percent of urban smog and eighty percent of carbon dioxide
emissons®® In a typica urban setting, each car requires 4000 square feet of asphdlt for
parking and operation.?

2.3.2 Land Useand Trangportation Costs

Big box retail developments contribute to urban sprawl. They locate outside of
urban commercid aress, often on greenfieddd dtes or in older indudtrid aress, because of
their sze and parking needs. Located on the periphery, public trangt and cycling are
inefficient to these dores given ther digance from resdentid arees. Mot customers
frequent the store using an automobile, and one 110,000 square foot big box store can
generate 9710 vehicle trips per day.??  Traffic, and thus ar pollution, increases
dramaticaly.

Suburban locations pose additional servicing cods for locd governments that are
often subsidized by existing taxpayers®® At the same time, big box stores attract more
growth to the suburban location, thus exacerbating the induced impact or secondary
development effects. New businesses create costs for roads, police and fire services, and
water and sewer infrastructure.*

Findly, big box retalers creste competition amongst locd governments as they
attempt to attract megastore business. Locad governments often subsidize the congtruction
of new roads and facilities for the retalers. For example, the City of Oxnard in
Cdifornia spent $30 million in tax money on a paking garage to atract Costco away
from Ventura, another loca government in the region.®® In the U.S,, many locd and state
governments dlow big box retalers to retan dl sdes taxes collected for a given number
of years in order to help finance the construction and debt costs of the new fadility.?® A
DuPage County, Illinois study found that the sdes and property tax revenues generated
from new Wa-Mart stores did not pay for the increased cost of roads, water and sewage,
and other services to the suburban greenfiddd locations?®’ Taxpayers end up paying for

19 | nformetion taken from the site-development file from the Municipality of Langford. On filewith

author.

20 Beaumont, supranote 15 at 13, citing Conservation Law Foundation, The Automobile Index. Other
environmental costs of automobilesinclude pollution caused by oil spillsand fossil fuel processing and use,
ozone-depleting chlorofluorocarbons, lead from batteries, tires, and other resources used in the manufacture
and operation of vehicles..

21 Beaumont, id at 3, citing David G. Burwell et al. National Wildlife Federation.

22 Michelle Gregory, Doing Business with Big Box Retailers, Zoning News (October, 1993) at 1.

23 A, Sorensen and J. Esseks, “ Living on the Edge: The Costs and Risks of Scatter Development” (1999).

24 Roper and Humstone, supranote 15 at 773.

2 Aaron Glantz, California Governor Vetoes Bill Banning Superstores, 65 Planning (Oct, 1999) 22

26 Edward B. Shils, “Measuring the Economic and Sociological Impact of the Mega-Retail Discount Chains
on Small Enterprise in Urban, Suburban and Rural Communities” (1997).

27 K. Mander and A. Boston, “Wal-Mart: Global Retailer” in J. Mander and E. Goldsmith (eds.) The Case
Against the Global Economy (San Francisco: Sierra Club Books, 1996) at 341. See also Fodor, supranote

3 and Beaumont, supra note 15.
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the “benfit” of the retaller locating in their locd jurisdiction, while dl resdents fed the
impacts of the new dore, paticularly regarding increased traffic and declining centra
business didtricts.

2.3.3 Weakening Community Economies and Culture

The economics of big box dores affect the land use regime in a community by
changing the demographics of, and employment within, the retall industry. In the past
fifteen years, big box stores have glutted the market with retall space, shifted commercid
activity from centra business didricts to the suburban fringe, and ceptured a large
percentage of regiona markets a the expense of smdler loca businesses in the
downtown core. The result is increased retall vacancies in the declining commercia core
and fewer living wage jobs. Big box stores do not creste new markets, they smply
redllocate exigting retail consumption from loca businesses to nationd chains.

During the 1980's, retail floor space in North America increased by 80 percent
while the population incressed by only 10 percent?® By 1990, retail vacancies in
shopping centers stood a 12 percent in the U.S. and an additional 300 million square feet
were constructed in that year.’® Big box stores and the retail space glut displace existing
busnesses by capturing a large portion of the regiond sdes market. Kenneth Stone,
lowa State Universty economist, studied the effect of superstores on smal towns in lowa
and found that of the $20 million in sdes generated by a new big box sore, $11 million
of that was captured from existing merchants®  As retail sdes shift to suburban big box
dores and madls, a concomitant decline in centra commercid activity and property
values is experienced3' Constance Beaumont cites severa studies that found dedlines in
downtown retall sdes and property vaues by up to 30 percent after the development of
suburban shopping malls >

The fiscd benefits of big box retalers are adso very complex to caculate and are
often lower than what is believed by locad government decision-makers®® The vdue of
big box retal jobs is less than jobs in amdler localy-owned businesses. Big box retailers

28 |an F. Thomas, Reinventing the Regional Mall, Urban Land (February 1994).

29 Beaumont, supra note 15 at 3, citing Goodman (1993).

30 He found that the town’ s total retail sales rose by only $9 million which meant that $11 million was lost
by existing retailers. Executive Summary: The Impact of Wal-Mart Stores on Other Businesses and
Strategies for Co-Existing (1993).

31 Big box retailers use pricing competition to permanently change the flow of commercial in aregion.
Some retailers, such as Wal-Mart, uses tactics such as setting prices below cost, 2-for-1 deals, loss |eaders
and category killersto draw customers. They can afford to keep prices artificially low for aslong asit
takes the small scale competition to go out of business. Regional wholesalers are also disappearing as big
box retail ers purchase huge quantities directly from manufacturers and national wholesalers. These
phenomena drastically change the economic diversity of aregion and alter the type of retail opportunities
availableto residents and visitors. The claim of big box retailersto long-term low pricesis questioned by
both activists and academics. Big box retailers claim low prices because of their large buying power,
efficient distribution systems and low labor costs. Others claim that retailers such as Wal-Mart display
their 1500 lowest-priced items at the front of the store. Numerous small businesses have launched law suits
alleging that Wal-Mart is selling merchandise below cost to drive them out of business. Mander and
Boston, supra note 27 at 342; Beaumont, supranote 15 at 4.

32 qupranote 15 at 8, citing studies of Hagerstown, Maryland and Plattsburgh, New Y ork at notes 11 to 13.
33 M. Boarnet and R. Crane, “ The Impact of Big Box Grocers on Southern California: Jobs, Wages and
Municipal Finance” (Orange County, California: Orange County Business Council, 1999).
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st low wage and family hedth coverage standards for the entire industry.®* Thirty to
fifty percent of Wa-Mart employees are retaned a haf-time and cannot afford the
retailer’ s hedth insurance, thus relying on government or spousal policies®®

Ancther way of examining the change in the regiond economy is through tota
retall job numbers. Severd studies have demonstrated that for every job created at a big
box store, 1 to 2 existing jobs in the community are destroyed®® Likewise, a University
of Massachusetts study found that income spent on a locally owned business had four to
five times the economic impact as income spent a Wa-Mart.

Findly, evidence increesingly points to the loss of loca leadership, charitable
contributions and sense of divic identity as locd retailers close®”  Sprawl development
precludes the informa socid getherings and community-building that occurs on the street
as citizens shop in more pedestrian-friendly commercia aress>®

In summary, not al types of economic growth benefit communities Big box
dores change the economies and culturd practices of regions.  While most loca
governments believe that big box retall brings widespread economic benefits to
municipdities, many communities ae chdlenging this bdief in suburban big box
development. Courts generdly defer to loca governments tha restrain the compostion
of commercid uses if this god is accomplished usng vdid land use regulations
However, some of the endemic problems of the land development regime pose chalenges
for citizens seeking to enforce community plans or gods.

34 1bid; Shils, supranote 26, Chapter 1.

35 Boarnet & Crane, supra note 33; Geoff Schumacher, Wal-Mart vs. Las Vegsas,
www.alternet.org/PublicArchives/schumacher917; http://www.wa martwatch.com; Mander & Boston,
supranote 27 at 335-343.

36 See Lake Placid, New Y ork study cited by Shils, supra note 26 at note 13;

http://www.wal martwatch.com; Mander & Boston, supra note 27. Thomas Muller and Elizabeth
Humstone, studying the impacts of a proposed Wal-Mart on the Town of St. Albans, Vermont, estimated
that 106 people were employed for every $10 millionin salesin local businesses whereas only 65 people
were employed at Wal-Mart for the same amount in sales. Economic, Fiscal, and Land Use Impacts of
Proposed Wal-Mart Store on Franklin County Communities (1994) at 28.

37 Beaumont, supranote 15 at 12, citing newspaper articles and research on small towns.

38 Ray Oldenburg has documented the decline of “third spaces,” informal gathering places where neighbors
meet to share stories and discuss politics. Thisdeclineisthe result of suburban land development where
few community spaces exist in homogenous residential areas. The Great Good Place: Cafes, Coffee Shops,
Bookstores, Bars, Hair Salons and Other Hangouts at the Heart of Community (1999). Robert H. Freilich
and Bruce G. Peshoff have also documented the social costs of sprawl. The Social Costs of Sprawl, 29
Urb. Law. 183 (1997).
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3. THE JURISPRUDENCE OF BIG BOX RETAIL REGULATION®®

In the United States, the states enable local government jurisdiction over land use
planning and controls as part of their police power to ensure the generd hedth, safety,
wefare and mords of residents®® This is accomplished through zoning, the dements of
which have been uphdd as vdid regulation of property. Uniform regulation does not
prohibit reasonable use of property, and the compatibility of land uses ensured through
zoning increase property vaues®  Likewise, courts have uphedd growth management
schemes that require congruence between the rate of development and avallability of
infrastructure and other services*?

Subsections 91(5), 91(13) and 92(8) of the Canadian Congtitution Act award the
provinces jurisdiction over “dl matters of a merely loca or private nature,” “property and
dvil rights in the province” and “municipa inditutions in the province™®  The
provincesin turn define the powers of loca governments via atute.

3.1  STATEORPROVINCIAL INITIATIVES
Mog dates and provinces defer to local governments for metropolitan land use

decisons. However, a few dates specificdly address the negative externdities of large
scade developments outsde of urban areas through dsate-levd regulaions mandating

39 Descriptions of the general and widely applicable planning and zoning principles outlined in this section
were gleaned from James A. Kushner, Subdivision Law and Growth Management (2" Edition) (2001) and
Nowlan, Rolfe & Grant, supranote 3. They are set out in ageneric form astheir specificsvary from
jurisdiction to jurisdiction. Where aregulatory approach is unique to one jurisdiction, the regulation and
referencesto it are specifically noted. All metropolitan regionsin North American use zoning as the basis
for land use, except Houston, Texas (Kushner at 1.26).

% The police power isretained by the states via the tenth amendment. U.S. Const. amend (X). States have
the authority to determine the bounds of local government jurisdiction [Hunter v. City of Pittsburgh, 207
U.S. 161, 28 S. Ct. 40, 52 L. Ed. 151 (1907)]. The system of allocating authority between state and local
government is complicated by some state’ s adhering to Dillon’ srule whereby state expressly confer loca
government powers through legislation, and other state’s following a home rule philosophy. Although
important, these differences are not integral to this paper and are simply noted here. Kushner, id, discusses
themin detail at 1.30 to 1.42.

! For example, in Village of Euclid, Ohio v. Ambler Realty Company, 272 U.S. 365, 47 S. Ct. 114, 71 L.

Ed. 303, 4 Ohio L. Abs. 816, 54 A.L.R. 1016 (1926), the Supreme Court first endorsed municipal control of
land use, nd thus land use planning, through zoning without paying compensation to affected property
owners. Courts have aso upheld the aesthetic rationale for eminent domain [Berman v. Parker, 348 U.S.
26, 75S. Ct. 98, 99 L. Ed. 27 (1954)], height restrictions [Welch v. Swansey, 214 U.S. 91, 29 S. Ct. 567, 53

L. Ed. 923 (1909)], uniform set-backs [Gorieb v. Fox, 274 U.S. 603, 47 S. Ct. 675, 71 L. Ed. 1228, 53

A.L.R. 1210 (1927)], subdivision exactions [Ayersv. City Council of City of Los Angeles, 34 Cdl. 2d 31,

207 P.2d 1, 11 A.L.R.2d 503 (1949)], and urban renewal [Village of Belle Terrev. Boraas 416 U.S. 1,94

S. Ct. 1536, 39 L. Ed.2d 797, 6 Env't. Rep. Cas. (BNA) 1417, 4 Envil. L. Rep. 20302 (1974)].

“2 For example, courts have upheld annual building caps [Construction Industry Ass' n of Sonoma County V.
City of Petaluma, 522 F.2d 897, 8 Env't. Rep Cas. (BNA) 1001, 5 Enwvtl. L. Rep. 20519 (9th Cir. 1975),

cert. denied, 424 U.S. 934 (1976)], temporary growth moratoriathat were approved by the electorate
[Associated Home Builders etc. Inc. v. City of Livermore, 18 Cd. 3d 582, 135 Cal. Rptr. 41, 557 P.2d 473,

7 Envtl. L. Rep. 20155, 92 A.L.R.3d 1038 (1976)], and timed sequential zoning where development was
linked to the availability of capital facilities[Golden v. Planning Bd. of Town of Ramapo, 30 N.Y.2d 359,
334 N.Y. S2d 138, 285 N.E.2d 291, 2 Enwvtl. L. Rep. 20296, 63 A.L.R.3d 1157 (1972)].

43 Constitution Act (1867)
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certain land use patterns or processes that enable state-leve review or locd government
condgderation of negative loca effects. The most widdy discussed of these regimes are
those of Vermont and Oregon.** Vermont's Act 250 has the added distinction of
enabling the Town of . Albans to deny a development application by Wa-Mart on the
grounds that it negatively impacted growth in the Town and imposed undue codts to the
municipdity due to the resulting scattered land use pattern. It is an important case
because the Vermont regime dlows loca governments and appeal bodies to take into
account the full range of impacts of new deveopments and rigoroudy weight their cods
and benefits.

Vemont's growth management legidation, known as Act 250, enables an
integrated system of date, regiona and locad plans, and provides for direct Sate-leve
review of large building projects®® Two key festures of this regime are the ability of
local governments to designate “growth areas’ where new growth will be concentrated in
a mixed-ue land use pattern,*® and review of projects by Disrict Environmenta
Commissions, based on legisative criteriawith an gpped to the Environmenta Board.*’

Act 250 sets out criteria dedling with adverse community impacts that a developer
must address before a Didrict Environmental Commisson will gpprove a permit for the
devdopment. These are technicd, involving sormwater runoff and ar pollution, fiscd,
involving impacts on schools exiding busnesses and municpa  sarvicng, and
subjective, addressing loss of agriculturd land, aesthetics, and wildlife habitat.*® In this
context, the S. Albans Group and Wa-Mart gpplied for an Act 250 permit to build a
120,000-150,000 square foot store on agricultura land two miles outsde of downtown
. Albans near an interstate interchange.

The Didrict Environmentd Commission issued a permit for the dore that was
promptly appedled on the grounds that the project did not meet the Act 250 criteria for
“impact of growth” and costs of scattered development.”*®  The Vermont Environmenta
Boad reversed the Commisson's determination and found that, while the Wa-Mart
proposd complied with the higtoric and environmentd criteria of Act 250, it faled to
meet the criteria rdating to public invesment and infrastructure, schools, costs of
scatered development, and impacts of growth.®® Specificaly, the Board ruled that the

* The New Y ork State Environmental Quality Review Act (ECL art. 8) has also been used by the Town of
North Elba as part of itsrationale for denying the development of aWal-Mart store. See the discussion
below of In the Matter of Wal-Mart stores, Inc., et al v. Planning Board of the Town of North Elba, 238
A.D.2d 93 (1998).
45 v/t. Stat. Ann. Tit. 10, § 6086 (1997).
48 Jessica Jay identifies four key elements of the growth center designation that lends it weight: clear
definition of an areaand the channeling of mixed-usesinto the area, including residential, commercial,
manufacturing, and recreation; public participation in the development of along-term community plan for
the development of the growth center; limitations on the development of farmland and wildlife habitat
within growth centers, or in exchange for restricted devel opment outside the growth center; and state
funding priority for projects within growth centers. JessicaE. Jay, The“Malling” of Vermont: Can the
“Growth Center” Designation Save the Traditional Village from Suburban Sprawl?, 21 Vt. L. Rev. 929
21997) at 953-954.

7 Jay id at 948-954 and Roper & Humstone, supra note 15 at 756.
“8 Roper & Humstone, id at 756.
%9 The permit was appeal ed by the Vermont Natural Resources Council and the Citizens for Downtown
Preservation. Roper & Humstone, id at 757.
°0 . Albans Group and Wal-Mart Stores, Inc., No. 6F0471-EB, 1995 WL 404828 (Vt. Env. Bd. June 27,
1995).
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public cost of the store would outweigh the public benefit 2.5 to 1, and that it would lead
to scattered development as it was not contiguous with an exiging settlement.  The
Board's concern about impacts on existing businesses rdated to the fiscd hedth of the
municipdity: if busnesses closed, the tax base of, and thus ability to provide servicing
for theloca community woud dedline>!

Wa-Mart and the Town of St. Albans appealed the Board's decison, and the
Supreme Court of Vermont sustained the permit denid.>® The Court found that “growth”
within the meaning of Act 250 included both population and economic growth, and
validated the Board's consderation of the secondary impacts on the loca economy as
rdevant to severd Satutory criteria employed in an Act 250 andysis® The project's
impact on market competition was relevant when considering the financid capacity of the
town and region to accommodate growth, provide educationa services, and provide
municipa or government services. The Court sustained the Environmental Board's broad
andyds of potentid impacts of the big box store under the Vermont regime, including
loss of employment from busnesses in exiting commercid centers. It endorsed the
consderation of secondary regiond impacts such as the growth that would be induced by
the big box dore, recognizing that these stores attract secondary development that
increases sarvicing cods for locd governments and shifts retall activity outsde of
established commercid aress.

Under the Vermont regime, it is of note that the Board ruled that the proposed big
box dore met the environmental criteria of Act 250. This pat of the decison has
atracted the criticism that the Act primarily fosters economic protectionism and not
ecologicd integrity.>*  However, by virtue of promoting devdopment in existing
commercid centers as its main focus, the Vermont regime dlows the limitation of sprawl
development and preserves resources lands and habitat in that way. >°

A more direct example of a date initiative to limit big box development is a 1999
bill introduced in Cdifornia to prevent locd governments from issuing permits for stores
of 100,000 sgquare feet or larger in which at least 15,000 square feet are used for food and
drugs. The purpose was to prevent superstores from opening new gtores that include
supermarkets. The bill was supported by the United Food and Commercid Workers

>! Roper & Humstone, supranote 15 at 786, citing Waterbury Shopping Village, 1991 WL 177078.
%2 1nre Wal-Mart Stores, Inc., and the S. Albans Group, 167 Vt. 75, 702 A.2d 397.
%3 1d at 80-83 and 85.

®4 “Thus, the Board found that the St. Albans Wal-Mart project complied with al of the
ecologicaly-related criteria under which review was conducted. This finding supports
the conclusion that the congtruction of the "Vermont barrier” is justified by protectionist
concerns for the loca economy rather than ecologically-grounded concerns for the
environment.” Michadl A. Schneider, The Vermont Barrier: How Economic
Protectionism Kept Wa-Mart Stores, Inc. out of St. Albans, Vermont, 20 Noval. Rev.
919 (1996) at 937.

®5 This caseiis particularly interesting because it goes againgt the general principle that
land use contrals, as operationaized through zoning, do not include control of
competition. This point is discussed further below. Sherry K. Dreisewerd, Staving off the
Rllage of the Village: does In Re Wa-Mart Stores, Inc. Offer hope to Smal Merchants
Struggling for Economic Surviva Againgt Box Retailers?, 54 Wash. U. J. Urb. &
Contemp. L. 323 at 340, citing Madelkar. Kushner, supra note 39 at 3-230 to 3-340.
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Union, on the premise that big box reales ae adversdy dffecting traditiond
supermarkets in urban centers®®  The hill was passed by the legidature but vetoed by the
Governor.”’

3.2  COMMUNITY PLANSAND ZONING>®

Big box devdopment is more commonly regulated through community plans and
zoning.  Community plans ae vidon and policy datements about the long-term
devdopment of a municipdity. Community plans ae primaily implemented through
zoning reguldions and, increesingly, zoning bylaws must conform to community plans.
Community plan goads may be relied upon as the basis for approving or denying rezoning
and subdivison applications®™  However, the gods must be explicit enough to support
municipa decisons relating to a specific development application.

The zoning regime was developed in recognition that the market does not account
for dl of the negative externdities it produces. Hidoricdly, the proximate dting of
polluting indugtrid and resdentid uses was undesrable, and zoning addressed that
problem. The use of zoning to confront superstore development is particularly relevant in
this context because one of the principle strategies of big box developers is to offload as
many costs onto the community as possible®

Zoning bylaws and ordinances delineate areas within a municipdity for different
land uses and densties of development. They describe the location and size of uses and
dructures on a parcd, and a0 regulate the sze, usudly minimum, of parcels in a zone.
The purpose of zoning is to provide for orderly development and compatible uses in the

%8 The United Food and Commercial Workers Union isincreasingly concerned with big box expansion into
the grocery business and are another sector that is challenging superstore impacts. See, for example
Schumacher, supra note 27.

> Glantz, supranote 25.

%8 The regulation of the subdivision of land is an equally applicable tool for regulating big box
development. Like zoning, subdivision regulation establishes standards for the design and layout of streets,
infrastructure and other development factors. However, becauseit is often combined with zoning
requirements and is similar in scope, subdivision will not be addressed in this paper.

%9 For example, inJacobs, Visconsi & Jacobs Co. v. City of Lawrence, Kansas 927 F.2d 1111, the United
States Court of Appeal, Tenth Circuit upheld a City planning commission decision denying arezoning
application for a suburban shopping mall. Pursuant to the City’s comprehensive development plan, as
amended by a downtown plan supporting the central business district asthe only retail center in the region
and areduction in competition for that business district, the City planning commission concluded that the
rezoning would have a negative effect on the downtown retail area. In denying an equal protection claim
by the devel oper alleging unfair treatment of two similarly situated persons, downtown and suburban
developers, the Court of Appeal endorsed the comprehensive community plan goals of retaining the vitality
of the downtown area. The Court noted that “declining to rezone the property in a manner that would
threaten the vitality of the downtown retail areaisrationally related to that purpose” (at 1119). Likewise,

in Willoughby v. Planning Board of Township of Deptford, 326 N.J.Super. 158, 740 A.2d 1097, the

Superior Court of New Jersey, Appellate Division ruled that an amendment to a zoning ordinance changing
the zoning from office campus to town center and thus enabling the development of a shopping center was
not substantially consistent with the Township’s master plan (at 163). The Township Board had
specifically adopted the office campus zoning in the master plan to protect residential development across
the street. The court remanded the case to the municipality for correct procedural requirements.

60 Beaumont, supranote 15 at 8.
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same area.  Zoning ordinances must set out specific standards, such as dlowable szes and
types of uses, to provide guidance for decisionmakers.®!

Locd government discretion in edablisning community gods and  zoning
regulations is very broad. Courts are usuadly deferent to municipad decisons, and a
drong presumption that zoning ordinances are vaid exits. However, zoning redrictions
cannot deprive an owner of al economicaly viable use of a property, and must advance a
legitimate governmental interest relating to public hedth, safety or generd welfae®?
Likewise, locd governments generdly cannot rezone a pecific piece of land or change
permit requirements retroactively after an gpplication for a big box store has been
submitted for consideration by staff and council .

Locd governments cannot outrignt prohibit a specific tenant, through
exclusonary or prohibitive zoning, Smply because it competes with existing busnesses
or is undesrable in the community.>* However, in furtherance of community gods to

81 For example, inIndian Trail Property Owner’s Association v. City of Spokane, 76 Wash.App. 430, 886
P.2d 209, acitizen’ s group challenged the expansion of a shopping center as contrary to the applicable
zoning ordinance. The Court of Appeals of Washington ruled that the zoning requirement that the size and
character of storesin the zone at issue not detract from the neighborhood was not specific enough to
determine whether a proposed use was permitted (at 438-9). These general requirements must be construed
in conjunction with other, more specific zoning standards.

%2 These principles are well described in Fifth Amendment takings cases. Most notably, see Lucas v. South
Carolina Coastal Council, 505 U.S. 1003, 112 S. Ct. 2886, 120 L. Ed. 2d 798, 34 Envt. Rep. Cas. (BNA)

1897, 22 envtl. L. Rep. 21104 (1992), on remand to, 309 S.C. 424, 424 S.E.2d 484, 23 Envt'l. L. Rep.

20297; Dolan v. City of Tigard, 512 U.S. 374, 114 S. Ct. 2309, 129 L. Ed. 2d 304, 38 Env't. Rep. Cas.

(BNA) 1769, 24 Envtl. L. Rep. 21083 (1994), on remand to, 319 Or. 567, 877 P.2d 1201; and Nollan v.
California Coastal Commission, 483 U.S. 825, 107 S. Ct. 3141, 97 L. Ed. 2d 677, 26 Env't. Rep. Cas.

(BNA) 1073, 17 Envtl. L. Rep. 20918. Casesrelating to big box development include Northbrook Trust &
Savingsv. County of Cook, 47 Ill.App.3d 879, 365 N.E.2d 433, 8 I1.Dec. 195 (Appellate Court of Illinais,
1977).

% InHausev. City of Tucson and Wal-Mart Stores, 199 Ariz. 499, 19 P.3d 640, the Arizona Court of

Appeal addressed the validity of building permitsissued shortly after the City enacted an ordinance limiting
big box stores. The Court held that the permits were valid under prior law because the ordinance did not
come into effect until thirty days after a public notice period had expired. Conversely, inlnre Appeal of
Taft Corners Associates, Inc., 758 A.2d 804 (2000), zoning permit requirements of the Town of Williston,
Vermont, was challenged by the owners of the 223 acre Taft Corners Commercial Park. The developers
obtained subdivision permits and built over 460,000 square feet of retail space for big box stores. Because
of opposition from citizens over the huge impact of this retail development, the Town amended its zoning
ordinance and made retail usesin the Commercial Park conditional uses for which a permit was required.
The Town selectboard then denied two retail permit applications. The developers argued that they had a
vested right to zoning permits under the old zoning ordinance under which they received their subdivision
permits. The Supreme Court of Vermont ruled that the holder of a subdivision permit does not have a
vested right to zoning permits under the zoning regime in place at the time of receiving the subdivision
permits. The zoning permits were applied for after the regulatory change (at 808). The court found that the
millions of dollarsthe developer had invested was irrelevant to its decision.

It appears that the general rule that regulations cannot be changed in response to a pending applicationis
inapplicablein New Jersey where a municipality may change its zoning ordinance in direct responseto a
particular application. In the big box context, see Manalpan Realty, L.P. v. Township Committee of
Township of Manal pan, 140 N.J. 366, 658 A.2d 1230 (Supreme Court of New Jersey, 1995).

% In Friends of Davisv. City of Davis, 83 Cal.App.4th 1004, 100 Cal.Rptr.2d 413 (2000), acitizen's group
challenged the approval of ahbig box development on the grounds that the City should have used its design
review ordinance to exclude the retail chain store from the development area. The California Court of
Appeal, Third District held that while acity has broad authority over land use regulation, it cannot
arbitrarily exclude one tenant over others that would have asimilar use (at 420).
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preserve  exiging commercid centers, promote pedestrian-friendly  busnesses, and
preserve the architecturad, environmentad and unique features of a community,
municipdities do prohibit or limit big box expansgon. For example, a township’'s limit on
the s9ze of commercid uses was found not to be a de facto excluson of big box dtores:
gndler versons of the same land use, such as hardware sores, were dlowed in the
community.®®> The size limitation smply conflicted with the particular business modd of
superstores and was not directed a a particular user. A loca government is not required
to zone for every business modd.

In generd, zoning does not include the ability to limit competition. However,
municipdities acting congruently with date policy enjoy some date action immunity
from antitrus dams If a court can find a legitimate legidative bads for a zoning
decision, it can uphold that decison even if it limits competition.?® This is the approach
taken in many jurisdictions to limit spravl and revitdize downtown cores. Locd
governments adopt zones or zoning digricts comprisng parcels of land outsde the
commercia core that prohibit commercid and wholesde developments. The legitimate
governmental  objective is to revitdize the centrd busness didrict and is accomplished
through restricting retail sdlesin the rest of the municipdity.®”

3.3 DEVELOPMENT PERMITS

Developers mugt obtain various permits from ther municipdity as pat of zoning
and subdivison regulation. They generdly submit a devdopment plan that is gpproved,
goproved with amendments, or denied by a planning board or municipa council upon
recommendation of planning daff. Staff review the proposed development to ensure
compliance with zoning regulaions and community plan gods. This process is very
subjective, and the regulations and process by which proposad are reviewed have been
heavily criticized as lacking measurable standards that promote consstency and smart
growth.

However, development permitting can be used to prevent retall sprawl and tailor
retall to uses that enhance community vaues. For example, the Town of North Elba in

%5 Montgomery Crossing Associates v. Township of Lower Gwynedd, 758 A.2d 285 (at 289).

%6 The case of Jacobs, Visconsi & Jacobs Co. v. City of Lawrence, Kansas, supra note 59,
involved an gpped by developers dleging civil rights and antitrugt violations by the city

when their rezoning gpplication was denied. The U.S. Court of Appeds, Tenth Circuit

ruled that the denid of the rezoning application was shidded from antitrust clams by

date action immunity doctrine because the city planning commisson’s action furthered

the legitimate purpose of protecting the vitdity of the downtown business digtrict (at
1120-1121. The developers wanted to build a suburban shopping mal, contrary to City
preference in the community plan for redevelopment within the City core. The Court of
Apped found that urban renewa statutes often accord state action immunity on

municipalities (at 1121).

7 InForte v. Borough of Tenafly 255 A.2d 804, the New Jersey Superior Court, Appellate Division, found
that azoning amendment that created a new zoning district in which no commercial and wholesale
development that detracted from business activity in the central business district was permitted was a
legitimate restriction aimed at revitalizing the central business area. The virtual monopoly conferred on the
central business area did not invalidate the ordinance (as discussed in Dreisewerd, supranote 34 at 341-
342.
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the Lake Placid resort region of New York state denied a conditional use permit and site
plan approva for a Wa-Mart store after a five year environmenta review process®® The
court upheld the Planning Board decison, noting that the Board could consder any
factors within its sphere of jurisdiction. In this case, the Board relied on both the State
Environmentad Quadity Act and the Town Land Use Code, and found that the permit did
not meet specific devedopment permit requirements as well as generd development
congderations pertaining to the natura, physica, socid and economic resources of the
Town.®® The court dso noted that the mandate of the Planning Board is to review the
project in its entirety, and the Board's conclusons were well substantiated by the record
of evidence and not based upon public sentiment or community pressure.’®  Just because
the record could have supported a development permit approva, “...that, without more, is
not enough to satisfy petitioners burden of proving that respondent’'s determination is
unreasonable.” "

3.4 PROCEDURAL CHALLENGESTO BY-LAWS OR ORDINANCES

Chalenges to the vaidity of locd government procedures in adopting ordinances
or bylaws can reved improper practices. |If legidated procedures have not been followed,
courts will generaly compe the locd government to act, or will void an action or
ordinance. For example, the Supreme Court of Ohio compelled the City of Avon to place
a proposed amendment to the City Charter on the balot for an upcoming eection after
the City received the requiste number of signatures within the appropriate time’?  If
passed, the amendment would have required voter approva of al commercid rezonings
for superstores and shopping centers.

Bylaws and ordinances are often chalenged on the bass of inadequate public
notice of proposed developments, as required by provincid or state law. Courts will void
local government decisions where notice does not clearly state the nature of the matters to
be considered, including the type of use.”®

®8 |n the Matter of Wal-Mart Sores, Inc., et al v. Planning Board of the Town of North

Elba, 238 A.D.2d 93 (S.C. Appdllate Division, 1998).

% The board found that the Wal-Mart plan did not meet the specific development permit requirements that

the proposal would not “have a materially adverse impact upon adjoining and nearby properties” and

“result in aclearly adverse aesthetic impact.” (id at 97). It also referred to the adverse economic impact the

proposed store would have on local businesses as afactor in determining the overall effect on the character

of the community, specifically as aresult of increased vacancies of commercial propertiesin the central

businessdistrict (id at 98).

0 A significant portion of the case addressed the Board's finding that the store would negatively impact on

the aesthetics of the area. The court discussed several aspects of the Town’s planning regime designed to

protect the resort and rustic nature of the Town that strengthened its reliance on this aesthetic reasoning.

Part of the Wal-Mart property was within a*“ Scenic Preservation Overlay,” zoning superimposed on

existing uses to protect scenic views (id at 98-99).

dat97.

2 qrate Committee for the Charter Amendment Petition v. City of Avon, 81 Ohio St.3d 590, 693 N.E.2d 205
1998).

$3 For example, inPerlmart of Lacey, Inc. v. Lacey Township Planning Board, 295 N.J. Super. 234, 684

A.2d 1005 (1996), the Superior Court of New Jersey, Appellate Division ruled that public notice of

hearings for an application was deficient because it did not specify that the proposed development was a

conditional use shopping center (at 241). Likewise, inDavisv. Board of Commissioners of the City of

Danville, 995 SW.2d 404, the Court of Appeals of Kentucky found that plans showing topographical lines
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35 PROBLEMS ENDEMIC TO THE LAND USE PLANNING REGIME

The drengths of the land use planning regime are a0 its greatest wesknesses.
The deference dates and provinces accord loca governments means there are few
substantive standards that can be applied on an ecosystemrbased or regiond levd to
promote smart growth consgently. Community plan and zoning requirements are often
very generd, can be interpreted in a number of ways, and do not provide sufficient
guidance to decison-makers.”* Loca governments are largely independent to create their
own gods, and the implementation of those gods is inherently politicd in nature.
Community plans and zoning ordinances are eadly amended, which accords loca
governments flexibility in responding to changing crcumstances, but which dso results
in piecemed development that may not accord with the overal gods of the municipdity.

For example, in Hovenden v. City of Gallatin and Wal-Mart Sores, Inc., the
Tennessee Court of Appeds interpreted a fundamentad change in a planed unit
devdopment as an adminidrative function of the loca government planning commisson.
The court held that when the City zoned the area “Multiple Resdentid Office-Planned
Unit Development” and agpproved the “Find Mader Plan” for the development, any
amendments to the “Find Mader Plan” were adminidrative as long as they complied
with the zoning ordinance. The amendment in this case was to remove the wording “to
exclude mgor department or discount stores and gasoline dations specificdly,” thus
enabling Wa-Mart to open.

What the court interpreted as an adminidrative amendment was in fact an
amendment to a crucid aspect of the planned unit development as a whole. The
severance of that parameter of the devdopment limiting big box dores fundamentaly
changed the subgtance of the on the ground result through an administrative process,
without congderation of broader community impacts, and without citizen input. As is the
gtuation with many zoning ordinances and community plan provisons that have laudable
gods, the purpose of the zoning ordinance in Hovenden was very generd and contained
no objective criteria’ It provided the kind of flexibility needed to achieve smart growth
gods, but provided no direction as to how to achieve such godls.

Findly, dtizens may not have legd danding to chdlenge locd government
decisons. Standing rules differ dgnificantly between jurisdictions and many courts are
unwilling to entertain suits initiated by those who have regionad or broader neighborhood
concerns.  For example, in Blanchard v. Show Low Planning and Zoning Commission,
the Court of Appeds of Arizona ruled that some nearby property owners did not have
taxpayer standing to chdlenge a big box rezoning because their land was not close

and an entrance to the property from a highway bypass was not a conceptual development plan as required
for al changesin zoning. The plan must include existing or proposed buildings, uses, pedestrian and
vehicle routes, and drainage (at 406).

* See, for example, Indian Trail Property Owner’s Association v. City of Spokane, supra note 61.

> Theintent and purposes of the Planned Unit Development section of the zoning ordinance are (a) to
promote flexibility in design and permit planned diversification in the location of structures; (b) to promote
the efficient use of land in order to facilitate amore economic arrangement of buildings, circulation system,
land use, and utilities; to preserve to the greatest extent possible the existing landscape features and
amenities and to utilize such featuresin a harmonious fashion; (d) to encourage the total planning of tracts
of land consistent with long-range plans.
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enough to the parcd a issue, and they did not show particularized ham to their
property.”

The legd regime for regulating big box development described above alows loca
governments to talor growth to fit community gods In modt jurisdictions, loca
government supports superstore development outsde of existing arees of business and
citizens do not have specific regulaiory tools with which to chdlenge that support.
However, for an increesng number of towns and cities the flexibility in the land use
regime dlows them to aoply smat growth gods to the regulation of commercid
development. The solutions are home grown and reflect the values and culture of the
communitiesin which they are developed.

4, STRATEGIESFOR ADDRESSING THE NEGATIVE EFFECTSOF SUPERSTORES

Contrary to popular belief, loca governments have wide discretion in land use regulation
and can use a number of tools to mitigate the adverse impacts of big box development.

The drategies outlined below can be used individually or combined together to create a
comprehensive zoning or review process that deds with the community, environmentd,
fiscd and municipa impacts of superstore development. The choices about which
drategies to employ depend on the state or provincid engbling legidaion empowering
locad governments, and aso on locd politica will. In generd, locd governments have
more discretionary power to regulate than they use, and it is a the behest of concerned
citizens that comprehensive regulation is established.

4.1 STATE OR PROVINCIAL LAWS ADDRESSING M EGA RETAIL STORES

As was seen with the proposed Cdifornia legidation cited above, states and provinces are
reluctant to infringe on loca autonomy over planning and zoning. Adde from generd
state-level environmenta requirements’” only a few state laws directly impact big box
gores. As discussed above, Vermont's Act 250 provides rigorous review of large-scae
developments to protect the village amosphere of the dtate.  Another example is
Wisconsin's prohibition on municipd use of indudrid development revenue bonds to
dtract businesses from other areas within the state’® Locad governments cannot issue
these bonds to businesses if it will result in job losses in the date unless it meets severd
mitigation requirements.

78 Blanchard v. Show Low Planning and Zoning Commission, 196 Ariz. 114, 993 P.2d 1087 (Court of
Appeals of Arizona, 1999) at 118. See also Northeast Concerned Citizens, Inc. v. City of Hickory, 143
N.C.App. 272, 545 SE. 2d 768 (Court of Appeals of North Carolina, 2001).

" These regimes can be used effectively to limit big box development. However, by reviewing the cases
dealing with permitting or zoning for superstores| found that local governments generally deny
development on a number of grounds and rarely rely on one finding only. It aso appearsthat |ocal
governments rely more strongly on impacts to community economies and municipal infrastructure costs.

8 Chapter 66, General Municipa Law, Subchapter X1 Development (adding Section
66.1103 Industrid Development Revenue Bonding, 1993).
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4.2 STATE OR PROVINCIAL M INIMUM STANDARDSFOR LOCAL PLANS

A drong dae or provincid regime that mandates the consderation of extraoca
effects, induding secondary fiscd impaects, is an invauable tool for communities that
oppose the development of big box stores on the urban fringe. The satewide regimes in
Vermont and Oregon establish a framework where development is channded into aress
of urban containment and locad governments may take into account a broad range of
qudity of life indices when weighing the benefits of new superstore applications.’® As
was demongrated above in the In re Wal-Mart Stores Inc. case, courts will generdly
defer to decisons of loca governments and adminidrative bodies absent unreasonable
findings of fact or an error of law.®°

One of the strongest anti-gprawl tools is the creation and enforcement of urban
containment boundaries (UCBs).  Oregon,®! Washington, Minnesota®? and Tennessee®®
dl endble the creation of UCBs. Oregon and Washington mandate their delinegtion as
pat of daewide community plan devdopment. The Didrict of Saanich, British
Columbia has had a UCB in place for more than thirty %/ears, resulting in the protection of
agricultura land and densification of resdentid areas® The UCB is implemented by
limiting sewer and other infrastructure extensons. Findly, the date of Ddaware requires
that local plan goals be specifically linked to zoning requirements.®

4.3 LAND Use APPEAL BOARDS

State- or province-wide land use apped boards are adminidrative tribunas that
hear disputes about loca government decisions. Because they are less forma and less
expendve than court processes, they are more accessible to the public. A greater number
of land use decisons are %opeded to land use tribunas than in jurisdictions where courts
as the entity of first apped.®® The most notable administrative apped bodies are the Land
Use Board of Appeds in Oregon, the Environmentd Review Board in Vermont, and the
Ontario Municipd Board. The adminidrative tribunds in Oregon and Vermont ae

9 Other states with state-mandated planning and growth management requirements include Maine,
Maryland, Rhode Island, New Jersey, Florida, Georgia, Hawaii, and Washington. Beaumont, supra note 15
at 26.
8 Courts will inquire whether the local government or agency acted in an arbitrary or capricious manner, or
whether the decision was otherwise not in conformity with the law. Most courts will not substitute their
judgment for that of the local government or agency, but may send the issue back to that body for
reconsideration. When the decision depends on weighing evidence between planning experts, the court
\é\{ill typically defer to the decision-makers. Kushner, supranote 39 at 8-189 to 8-211.

Id at 26.
82 Called the Urban Growth Reservoir and enacted in 1997. Patricia Salkin, Smart Growth at Century’s
End: The State of the States, 31 The Urban Lawyer 601 (1999) at 620.
8 pub. Ch. 1101 (Tenn. 1998): S. 3278/H.R. 3295.
84 Curran and Leung, supranote 3 at 25.
8 H.R. 396, 139th Leg. (Del. 1998).
8 For example, see the plethora of litigation initiated by citizens and the non-governmental organization
1000 Friends of Oregon to the Land Use Board of Appealsin Oregon. One example dealing with a zoning
amendment that allowed the development of aWal-Mart store isMelton v. City of Cottage Grove, 131 Or.
App. 626, 887 P.2d 359 (1994) (appeaed from LUBA Nos. 94-055; 94-061; CA A85730).
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bolstered by strong date legidation that adlows for the consderation of a broad range of
environmental and community impactsin land use decisons.

4.4 STATE OR PROVINCIAL ZONING

While dates and provinces generdly defer to locd governments on land use
planning, some higher zoning acts as de facto urban containment boundaries and
congrains how locd governments may exercise suburban development powers.  The
unique Agriculturd Land Reserve sygem in British Columbia is a large-scale example of
province-wide zoning applied to dl agriculturd land pursuant to legidation passed in
1973.8”  Comprising five percent of the landbase of the province, any change of use or
excluson of tha land from the agriculturd zone must be gpproved by the Land Reserve
Commisson.  This province-wide desgnation has dowed the rate of converson of
agricultural land to urban uses from 6000 to 300 hectares per year.®® Nationd and state
park and forest designations near municipdities can aso be viewed as a type of zoning.

4.5 STATE OR PROVINCIAL REQUIREMENTS THAT FUNDING BE CHANNELED INTO
EXISTING COMMUNITIESAND URBAN GROWTH AREAS

Usng a more deferentid approach to locd government planning authority, some
daes influence locd growth management to curb sprawl by tying funding to urban
dendfication. For example, the date of Maryland provides funding under its Area
Priority Funding initigtive to projects in exising communities, downtown cores, existing
industridl  aress and planned growth areas® In support of Priority Funding Aress,
Maryland passed the Job Creation Tax Credit Act to provide busness owners with
income tax credits if they create a least 25 jobs in a PFA.%° The State of Maryland has
vetogefl funding for five highway projects that were contrary to the new Smart Growth
Act.

4.6 REGIONAL COORDINATION AND TAX SHARING (BENEFITSAND COSTS)

Many of the impacts of big box stores are regiond in scope. Because of the scae
of the market share superstores am to capture, they draw business from many loca
government jurisdictions in a region. Regionad impacts include changes in transportation
petterns, ar pollution, and exiting community busnesses. Cdifornia legidators,
concluding that subsidies for big box retalers resulted in the loss of public funds for
public purposes, passed a law to discourage retailers from creating competition between
locd governments in the same market area for sdes tax revenues®® A redevelopment
agency, city or county may not provide financid assstance to a big box sore larger than
75,000 square feet rdlocating from one community to another in the same market area

87 agricultural Land Commission Act, SB.C. 1999, ¢.70.

88 \www.landcommission.gov.bc.ca (last visited December 26, 2001).

8 Md. Ann. Code, State Fin. & Proc. $ 5-7B-01 (1997).

% Md. Ann. Code, art. 83A, $5-1101 (1997).

%1 salkin, supranote 82 at 618.

92 Thebill, 1999 AB 178 (Torlakson) was passed by the legislature nearly unanimously. Glantz, supranote
25. Thishill isin effect until January 1, 2005 at which time itsimplementation will be reviewed.
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unless it enters into an agreement with the affected community to gpportion sdes tax
revenues.

Seveard dates have dso enabled regiona commissons or didricts to evauae the
impact of regiond-scale developments. The Cape Cod Commisson encompasses al of
Barngable County, and was edtablished in 1990 to protect the unique natura and
community features of Cape Cod, including the locd economy.®®  The Commission
prepared a regiond land use plan, and regulates any proposed development of regiond
impact. This includes the review of any new development over 10,000 square feet and
changes of commercid use over 40,000 square feet. Using the regiond land use plan and
large scale review process, the Commisson has denied development permits for severd
big box retailers, incdluding Wal-Mart, Sam'’s Club, Costco and Home Depot.**

4.7 COMPREHENSIVE COMMUNITY PLANS

Detalled community plans that drongly support devdopment in exising
commerciad and resdentid aess, protect environmental values, and promote loca
economies provide a solid platfform on which locd governments can rest land use
decisons. The Easton, Maryland Town Council imposed a ninety day moratorium on big
box sore development in September 1999 dfter recalving applications in excess of
500,000 square feet. This amount of retall devdopment was dgnificantly in excess of
what the Town's 1997 comprehensve plan addressed. The Town Council and citizens
took the time to evaduate the impact of this new retall development, and the Planning and
Zoning Commission concluded that:

Eagton is a unique smdl town which derives its identity, in consderable

pat, from its hisoric Downtown area and the resdentid neighborhoods

which are in easy waking disgance of the Downtown. Future

development, both commercid and resdentid, should be desgned to

emulate this pattern of development to strengthen Easton's amosphere

and identity. “Cookie cutter” corporate designs and color schemes do not

necessarily fulfill these gods..As big box retal dores increese in Sze,

negaive land use impacts increase aso [and] ...it becomes increasingly
dfficut to mantan compatibility of gopearance and scde with the

Town's smal town amosphere.  Thus, once a big box Store exceeds

65,000 square feet...it is of such scde that its negative impacts outweigh

its pogtive ones and as such has no place in Eagton for the remaining plan

period.*®

As a result of the findings and recommendations in this report, the Council enacted an
ordinance amending the community plan and zoning ordinance to prohibit big box

93 www.capecodcommission.org/act.htm

9 www.newrules.org/retail/capecod/ (last visited December 26, 2001). Other examples of regional
coordination include the elected Metropolitan Council in Portland, Oregon. The Twin Cities region of
Minneapolisand St. Paul, Minnesota, is the only region in the U.S. where some sharing of tax base
revenues attempts to equalize the disparate regional impacts of development. Orfield, supranote 12.

% Eagon Planning and Zoning Commission, Report to the Easton Town Coundil

Regarding Big Box Retailing Issues (December 1, 1999) (on file with author).
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stores®®  The Council dso amended the zoning ordinance to bar the Administration
Board of Appesdls from granting variances in contravention of the big box limitation.®”

The City of Solvang, Cdifornia dso amended its Municipd Code to prohibit
formula businesses in accordance with the Land Use Element of the City’s Generd
Pan®® The key issue affecting the City’s development was the maintenance of its image
as a village in an agricultural and open space setting with a distinct Northern European
character and orientation to tourism. The City Council concluded that in order to
preserve the didinct village features of Solvang, resting on smdl individud shops and
restaurants, the number of formula businesses could not expand.

4.8 ZONING AND OTHER BYLAWSOR ORDINANCES

Many dates and loca governments are moving away from traditiond sngle-use
zoning in favor of more flexible zoning powers a number of uses are accommodated
within the same zone®® Locd governments are aso cresting more detailed and rigorous
zoning requirements to preserve loca character and commerce.

48.1 Retail Store SzeLimitations

The mogst poplar method for loca governments to regulate big box dores is to
enact zoning controls that limit the size of new retail stores'®  For example, the Town of
North Elba enacted zoning regulaions limiting the maximum square footage of retal
dores, after their denid of a development permit for a Wa-Mart store was upheld by the
New York Court of Apped. Retall stores are limited to 40,000 square feet and shopping
centers to 68,000 square feet.!®> The North Elba approach, the creation of a blanket
regulation that affects al zoning in the Town, is used by many municipdities®?

Other locd governments redtrict retaill store Szes in a specific zone or geographic
aea. Some of the oldest are the retall development redrictions in San Francisco,

% Ordinance No. 399 (2000). The ordinance prohibits retail stores larger than 65,000, and any store larger
than 25,000 square feet must obtain a permit from the Council. www.town-

eastonmd.com/M oratorium/M oratorium.htm(last visited Decemb er 26, 2001).

97 Easton Zoning Ordinance (Chapter 28 of the Easton Town Code), amended by the addition of Section
803~.C(10) (March 2000).

%8 Ordinance No. 95-151. Formula businesses are discussed below.

99 salkin, supranote 82 at 601.

100 This approach has withstood constitutional challengesin a number of jurisdictions. InLoreto
Development Company, Inc. v. Village of Chardon, 119 Ohio App.3d 524, 695 N.E.2d 1151, the Court of
Appeals of Ohio ruled that the zoning restriction limiting retail store size to 10,000 square feet to preserve
the residential, small-town character of an area of town advanced alegitimate governmental interest and
that the developer had failed to prove otherwise (at 529) . The court also found that the zoning restriction
did not deprive the developer of al economically viable use of the property (at 528). The Village conceded
that limiting the number of employeesin alocal retail business does not advance alegitimate governmental
interest.

101 Enacted in February, 1998, the relevant portion of the Town Land Use Code Amendment ordinance is
section 12, set out at www.newrules.org/retail/northelba (last visited December 26, 2001).

102 Many other examples of blanket retail store capsexist. For example, residents of the Town of
Boxborough, Massachusetts passed a size cap limiting new retail development to 25,000 square feet by a
two-thirds majority. Action taken on Article 6 at the Special Town Meeting held on March 27, 2000 (as
reported in full at www.newrules.org/retail/Boxborough - | ast visited December 26, 2001).
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specificdly in the North Beach area.  In response to locad concern about the rapid change
in the character of the North Beach area, world renowned for its historic smal-scae
edablishments and as a tourist dedtination, the City and County amended the North
Beach zoning of the San Francisco Municipd Code in 1987. The amendments limited
non-resdentia uses to a 4000 square foot maximum, with any change of use for an
establishment over 2000 square feet requiring a conditiond use permit!®® In addition,
the Council reduced the period of abandonment for conditiond and nonconforming uses
from three years to eghteen months, after which time the right to the use would be
invaid.

More recently, the Kansas City, Missouri City Council passed detaled retall
redtrictions for the Brooksde neighborhood specificaly addressng big box suburban
devdopment by limiting store sizes and types through detailed regulaion.’®*  The
purpose of the regulations is to preserve the amdl-scae, loca and pedestrian-oriented
ambiance of the mixed use neighborhood. Building size is limited to 10,000 square feet
except for grocery stores where the maximum sze is 25,000 square feet. Generd retall
uses that draw customers from the broader area or that are automobile-dependent are not
specificdly prohibited in the Didrict but are identified as more appropriate for intensve
commercid areas. In addition to the usua height, set back and sgnage redtrictions, the
types of business establishments dlowed in the Didrict ae enumerated. Drive-through
busnesses are specificadly prohibited.  What is unusud about the Brooksde Business
Didrict is the extendve detal in the zoning requirements.  The zoning regulations leave
litle leeway for discretionary interpretation, and as such are much stronger in preserving
neighborhood character.

4.8.2 Development Permitsand Other Site-Specific Tools
Some jurisdictions subject large retall establishments to conditiond use permits,

which provides an opportunity for the loca government to evauate the big box Sore
using more rigorous criteria’®  Specid permitting can adso be required in geographicaly

103 Amending Part I1, Chapter Il of the San Francisco Municipa Code - amending
sections 178 and 186.1. The descriptions of these Neighborhood Commercid Individua
AreaDidricts are found in Part 11, Chapter 11, Article 7 of the San Francisco Municipa
Code. The North Beach Neighborhood Commercid Digtrict is viewed by the City asa
neighborhood marketplace, specidty shopping and dining digtrict, as well as atourist
atraction. The purpose of zoning controlsisto maintain the existing smal-scae of
development, promote a mix of sales, services and restaurants, and preserve the balance
between neighborhood-oriented business, citywide specidty shopping, and dining uses.
104 Ord. No. 1441and Ord. No. 1442 (November 2000). Amendment to the Code of
Ordinances of the City of Kansas City, Missouri, adding a new Section 80-135, District
BBD (Brookside Business Didtrict).

195 The Coconino County, Arizona Board of Supervisors amended sections 8 and 11 of the County Zoning
Ordinance in August 2001 to address retail store size. The Supervisors added a definition of “large retail
establishment,” meaning aretail establishment with commercial or a combination of commercial uses
ranging in size from 25,000 to 70,000 square feet, and requiring these establishments to obtain a

conditional use permit to operate in enumerated commercial zones. Large retail establishments over 70,000
square feet are prohibited (the full text of the amendment is set out at
www.newrules.org/retail/coconino.html, last visited December 26, 2001).
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defined devdopment permit areas (DPAS).  Where municipd legidation enables DPAs
and they are dedgnated by loca government, DPA requirements can impose more
detailed development criteria than is normdly found in zoning reguletions The Kansas
City Brooksde Business Digtrict, described above, would be a good example of a DPA if
it were desgnated as such. The ordinance enacting the Didtrict imposes detailed type of
use and dte development criteria. It controls the form and character of development by
including requirements for the character and landscaping of the Site, and exterior design d
buildings

DPAs ae dso used for the protection of the naturd environment. In British
Columbia, locad governments may designate DPAs that specify areas of land or naturd
features tha must remain free from development, preserved, protected or restored in
accordance with a development permit.!®®  Locd governments may dso require the
dedication of naturd watercourses and the preservation or restoration of fish habitat and
riparian areas. All DPA designations must be judtified as in kegping with community goas
and objectives as st out in the community plan.

An example of the use of development permits to further community plan gods
can be found in Santa Cruz, Cdifornia. The City Council adopted an ordinance requiring
new retail stores over 16,000 square feet to obtain a specid permit.!®”  The permitting
process dlows the City to evduate whether the store meets Downtown Recovery Plan
gods of adding to the baanced and diverse mix of downtown businesses. The new dore
is ds0 evduaed for its ability to contribute to community organizations, hire loca
resdents, and participate in community events.

Mogt additiond bylav and zoning powers of locad governments that mitigate the
adverse impacts of big box development address Ste-specific impacts. In many
jurisdictions, locd governments may pass regulaions deding with tree protection,
vegetaive screening and landscaping, soil removal and depostion, limits on impervious
surface cover, and watercourse protection. While these are piecemed solutions, when
combined with other tools they can comprehensively regulate big box devel opment.

4.8.3 Prohibition on For mula Businesses

Formula businesses require each of ther establishments to conform to the same
regulations for architecture, service, dress amde, and business operations. Their trademark is
a dandardized presentation in every town or city of operation. Formula businesses are
usudly resaurants, incduding most fast-food restaurants, retaill stores, hotels and other
chain busnesses. Severd communities have limited formula busnesses in certain zones,
or require that they are unique and enhance the character of the community. Given the
formula by which chains and big box stores operate, such ordinances both limit the chains
willing to conform to locd dandards, and significantly dter the look of those that do
comply with locd regulaions. The MacDondds in Carme, Cdifornia fits in with the locd
architecture and dgnage. Port Jefferson, New York banned formula businesses from its

196 | ocal Government Act, S.B.C. 2000, $920.

197 Ordinance 2000-20 (amending portions of section 24.10.2301 of the Downtown Recovery Plan).
http://www.ci.santa-cruz.ca.us/cc/archives/00/10-10/10-10rpt/2000-20.html (last visited December 26,
2001).
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commercia and waterfront districts to retain their historic character.!® Likewise, the City
of Window (Banbridge Idand, Washington) prohibited formula take-out food
restaurants in al zones in the City with overwheming public support®® The Urban
Desgn subsection of the Comprehensve Plan called for pedestrian-oriented businesses
and a village aimosphere, and the City Council determined that fast-food restaurants did
not conform to those goas. The Council wanted to prevent a “commercid
overconcentration of automobile-oriented businesses” and to promote pededtriant
oriented commerce.

4.8.4 Trangportation and Parking

The transportation effects of superstores can be addressed through limits on
parking spaces and transportation impacts.  Staff in Greenfield, Massachuseits evauate
any new retal business that is ether expected to generate 500 or more vehicle trips per
day or is 20,000 square feet or larger.!*® Through an impact assessment process, big box
proposals are assessed for projected traffic impacts including pedestrian  movemernt,
traffic flow and parking. Proposed developments can be denied because of negaive
traffic impacts that are not adequatdly mitigated.

49 COMMUNITY IMPACT ASSESSMENTS

Many communities now require new developments to undergo an environmenta
or community impact assessment process. The purpose is to generate information about
the impact of the development that will asigt the locd government to make informed
decisons aout whether or not the devedopment is beneficdd. The information is
weighed agang the goas enumerated in the community plan, and evauated through
zoning and other regulations. Community impact assessment are usudly pad for by the
developer and may be required to include information about impacts to the exiding
community economy, employment, municipd finance and taxation, infrasructure,
trangportation, community land use, regiond land use, and environmenta hedth.
Communities are paticulaly concerned with ensuring full-cost accounting for every
devdopment so that impacts and benefits can be rationdly weighed in development
decisions.

198 Resolution to amend Chapter 250 of the Ordinance of the Incorporated Village of Port
Jefferson (amending section 250-9), June 26, 2000 (as reproduced in full at
www.nhewrules.org/retail/portjefferson, last visited December 26, 2001).

199 Ordinance No. 89-28 of the City of Winslow, Washington (amending the comprehensive plan and the
Winslow zoning ordinance). The Council found that one fast-food restaurant “...in the High School Road
zone was a sufficient maximum number of that use for the village character of Winslow to be preserved.”
(as stated in the “Whereas” section of the ordinance).

110 See notes 113-114 below.
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Impact assessments can be required as pat of a zoning ordinance or bylaw,
pursuant to DPA designations deding with the naturd environment or commercid digtricts,
or as a stand done review ordinance or bylaw.** Most locd governments require the
developer to fund the assessment, conducted by a mutualy agreed upon consultant. Some
locd governments employ in-house environmentd or other planners who review the
reports and make recommendations to Council.’?  Other locd governments hire
consultants or leave it to the Planning Board or daff to review the reports and make
recommendations.

The Town of Greenfidd Planning Board adopted a Mgor Development Review
(MDR) process in 1991 The purpose of the MDR is to provide the Specid Permit
Granting Authority with enough information to determine what impacts a proposed
devdopment will have on the community.'** The review process is triggered by any
development that 5 20,000 square feet or larger in norrindustria zones, generates 500 or
more vehicle trips per day, subdivides 40 or more acres, or creates 40 or more dwelling
units The MDR mug evduae the pogtive, negative and neutrd impacts of the
development and identify how negative impacts will be mitigated to meet the Town's
design guidelines.

11 Greenfield, Massachusetts is an example of ajurisdiction where acommunity impact assessment
process has been incorporated into a zoning ordinance. The province of British Columbiaenableslocal
governments to require development information as part of DPAs. Local Government Act, S.B.C. 2000,
s.879.1 (1) For the purposes of section 920.1, acommunity plan may do one or more of the following:

(a) specify circumstancesin which development approval information may be required under that section;
(b) designate areas for which development approval information may be required under that section;

(c) designate areas for which, in specified circumstances, development approval information may be
required under that section.

(2) A community plan that specifies circumstances or designates areas under subsection (1) must describe
the special conditions or objectivesthat justify the specification or designation.

920.1 (1) For the purposes of this section, "development approval information™ meansinformation on the
anticipated impact of the proposed activity or development on the community including, without limiting
this, information regarding impact on such matters as

(@) transportation patterns including traffic flow,

(b) local infrastructure,

(c) public facilities including schools and parks,

(d) community services, and

ge% the natural environment of the area affected.

12 For example, the District of Saanich in British Columbia employs a full-time environmental planner who
reviews development and infrastructure applications. If the development meets the municipal requirements,
the planner approvesit. If it may have adverse ecological effects, the planner can negotiate with the applicant
or refer the proposal for afull social and environmental impact review.

113 Town of Greenfield Planning Board Major Development Review Rules and
Regulations for Impact Statements (adopted June 17, 1991) and Town of Greenfield
Zoning Bylaw Amendment (adopted March 20, 1991). See Appendix | for the full text of
the Greenfield Impact Statement process.

114 The Town of Greenfidd Zoning Ordinance now reads:

7.12.1 Purpose

The purpose of reviewing major developmentsisto provide for detailed review and approval of certain

uses which have the potential for significant impact to the environment, abutting properties, Town services,
traffic patterns, the economy of the Town, the character of the Town, or the public health, safety, and
welfare of Town residents.
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The MDR sats out detailed standards againg which the development must be
evduaed in the aeas of traffic, municipd utilities and services, environment, community,
and fisca impacts. Of note are requirements that the proposed development not harm
historic aesthetics, ecologica functions, loca employment, land values, and tax revenues.
The Specid Permit Granting Authority may only issue a permit for a mgor devdopment if
it does not adversdly impact the environment, Town, neighborhood, and adjacent
propeties.  The Authority may aso impose conditions and limitations in the permit to
ensure that the mgor development conforms to community gods and pays for itsdf.

4.10 MUNICIPAL FINANCE

Recognizing that new development should not be subsdized by existing taxpayers,
local governments are usng a number of drategies to require developers to pay fees to
offst some of the infragtructure costs municipdities incur with new developments.
Development cost charges (DCCs), exaction fees, or impact fees help to finance the capital
cost of roads, water and sewer infrastructure, drainage, and parkland acquistion and
improvement. They must not be excessve nor deter development. Developers may be
required to pay charges relaing to the planning, public consultation, engineering design,
parkland acquigition, legal costs, contract administration and congtruction of such projects.
The presence, or lack of DCC requirements is a municipdity’'s primary means of
subsidizing new development. DCCs generdly do not pay for a significant amount of the
cost of new services and infragtructure. Many loca governments waive or decrease DCC
requirements to encourage commercial and large-scale residentia devel opment.

On the one hand, DCCs are an important tool to ensure that developments pay for
themsdves. On the other hand, the difficulty of quantifying the economic impact of new
development on municipd infrastructure and servicing is difficult. DCCs are dso limited
in scope: they can be levied only in the municipdity where the development is located.
They generdly do not account for regiona and ecologicad impacts.

One innovative approach is the use of distance-based impact fees, employed by the
City of Lancaster, Cdifornia'®® A surcharge is levied on new development that occurs
beyond the five mile radius of the centrd city core. Development further away from the
core is more expensve for the city to provide servicing and thus a higher impect fee is
assessed.  This system discourages sprawl, promotes a more cohesve and orderly
development pattern, and supports downtown businesses. Since the moded was
implemented in 1993, no new development has occurred outside the central core.

Findly, a codition of organizations concerned about employment in Gary, Indiana
convinced the City and date legidaiure to creste new laws cancding municipa tax
abatement packages for corporations that failed to create the number of jobs promised. The
group discovered that the busnesses were receiving dggnificant subsidies from loca
governments and creating only a fraction of the jobs promised as part of the tax abatement

115 A typical new house located within the core, for example, would incur an impact fee
of $5,500. The same house located one mile beyond the core would incur afee of
$10,800. Lancaster City Code, Chapter 16:54 Development Impact Fees at 16:54:030.
www.cityoflancasterca.org (last visited December 24, 2001).
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package. 1*® The success of the Caumet Project for Industria bbs in pushing for strict
conditions on any corporate subsdies is an excelent example of the citizen efforts that are
behind most innovative agpproaches to curbing suburban expansion and big box sprawl.

4.11 CITIZENINITIATIVESAND ENFORCEMENT

The locd momentum to curb big box sprawl is astounding. Groups from dl
sectors  —  environmentd,*’  agriculturd,'!®  heritage  preservation,'*®  urban
development,*?® smart growth,*?* labor,*?*> and locd sustainability'® — identify spraml and
the proliferation of superstores as an issue of concern for their condituencies. The
backbone of this nationad movement are the citizens of neighborhood groups who attend
municipd council medtings, dgn peitions, ganer media dtention, and devote
incalculable hours to restrain the status quo of retail development.!?*

116 \\yww.newrules.org/gov/gary.html The City of Gary ordinance establishes severd
criteriafor companies seeking abatements. They must pay the median wage or higher for
that industry, provide complete hedlth coverage for employees, demongtrate financia
need, and disclose the number of jobsto be created and lost. If abusiness does not meet

its employment targets, the subsidy will be cancelled.

17 The Sierra Club has a Sprawl Campaign www.sierraclub.org (last visited December 22, 2001).

118 A's noted above, the American Farmland Trust identifies suburban devel opment as a primary loss of
farmland, and has published several reports on the costs of suburban development in comparison to
redevel oping urban areas. Supranote 12.

119 The National Trust for Historic Preservation has published several reports and books dealing specifically
with superstore sprawl, including Beaumont, supra note 15. For this group, economic development outside
of traditional city and village coresis one of the |eading threats to preserving historic properties.
www.nthp.org (last visited December 22, 2001).

120 The Brookings I nstitution funds research on various urban development and housing issues. Many of
their papers point to the barriers to achieving smart growth. For example, arecent paper by Professors
Joseph Persky and Haydar Kurban concludes that federal funding, as evidenced by the flow of federal
dollars to the Chicago metropolitan area, helpsto facilitate the decentralization of population and the
concentration of urban poverty. Do Federal Funds Better Support Cities or Suburbs?: A Spatial Analysis of
Federal Spending in the Chicago Metropolis (Discussion Paper, November 2001). www.brookings.edu (last
visited December 22, 2001).

121 \nww.smartgrowth.org. State and provincial land use groups have been working on containing urban
areas for the past quarter century. The most famous of these is 1000 Friends of Oregon. The Growth
Management Leadership Alliance, an umbrella organization of state and provincial smart growth groups,
has a membership of over 20 organizations, including the first Canadian provincia initiative, Smart Growth
British Columbia (www.smartgrowth.bc.ca).

122 The |abor organization, Good Jobs First, is dedicated to the preservation and creation of living wage
employment. In addition to publishing the reports on labor and smart growth and the effects of superstores
on labor, Good Jobs First, www.goodjobs.org (last visited December 26, 2001). The American Federation
of Labor-Council of Industrial Organizations recently passed itsfirst resolution addressing smart growth
and urban sprawl. The resolution underscores the harm spraw! causes to working families and authorizes
the AFL-CIO to speak out in the smart growth debate. passed its first-ever resolution on urban sprawl and
smart (as discussed on the Growth Management L eadership Alliance listserve, December 17, 2001, on file
with author).

123 \nww.newrules.org

124 The movement against big box storesisinternational in scope. For example, after the felling of an oak
treein Golden Hill, a suburb north of Bristol, lan Martin helped found the National Sensitive Sites Alliance
(NSSA) to oppose superstores on greenfield sites. Charlie Jacoby, The superstore is back in town.
(implications for countryside and city), Geographical Magazine, v66, n6 (June, 1994) 22.
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While it is beyond the scope of this paper to detail this extensive work, it is clear
that big box deveopment is questioned exclusvely by community groups and citizens.
All of the cases chdlenging the appropriateness of big box stores, discussed in this paper,
and many of the innovative solutions, were initisted by concerned citizens or community
organization. This concluson points to the redity that citizens are the primary enforcers
of community plans and zoning regulaions. The chdlenge of curbing the sorawl of big
box dores rests with people who ensure that their locad government is viglant in
upholding the community vison, as implemented through each devel opment gpplication.

5. INNOVATIVE LOCAL RESPONSES TO BIG BOX RETAIL DEVELOPMENT: CASE
STUDIESOF PRESERVING COMMUNITIESAND THE ENVIRONMENT

In practice, citizens and locd governments use a combination of drategies to
regulate big box gores. ldedly, zoning provisons based on smat growth principles are
crested through loca planning processes before superstore rezoning applications arise.
However, in many cases, citizens opposed big box development without specific zoning
rues in place Locd governments can ill deny rezoning gpplications that are
inconsgent with the generd development policy of the municipdity, however these
types of decisions are not dways sustained by the courts as noted above.

In this section | present three community-based efforts that resulted in better
environmenta, transportation and loca economy outcomes than if a big box sore had
opened. Two important lessons emerge from these examples.  Fird, an effective sate or
provincid growth management regime is invaugble in heping communities to foster
land uses that contribute subgantively to the qudity of life of the region. Second, an
energetic and engaged citizenry is necessary to ensure loca government compliance with
ordinances and by-laws, and dso to demondrate to council citizen's commitment to
innovetive solutions.

51 LAWRENCE, KANSAS— RELYING ON STRONG COMMUNITY PLANS!?®

The City of Lawrence, Kansas rdied on their ten year old downtown community
plan commitments to regect a rezoning for 61 acres of farmland at the edge of the City for
a regiond shopping center. The downtown plan goas were to channe 70 percent of al
new retail business into the compact, pedestrian-oriented Central Business Didtrict.

The proposed development generated widespread public interest and the rezoning
hearing dretched over severd weeks with over 400 people atended. The City
Commission denied the zoning on the basis that it would stimulate urban sprawl, destroy
downtown businesses, and diminish the vdue of famland. It would aso jeopardize the
ggnificant public invesment in the downtown area over the past thirty years and create
new demands for servicing on the outskirts of the City.

125 The information in this section is based on Beaumont’ s account of the Lawrence story. Supranote 15 at
68-70.
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The developer sued the City and lost as the court found that preserving the vitdity
of the downtown area was a legitimate interest, and that the denid of the rezoning was
rationdly connected to that purpose. As a podsoript, the City Commisson has since
goproved severd big box developments that will wesken the Centrd Business Didrict.
While a strong community plan was the bass of the success in this case, this new sprawl
development demondrates the need for effective politicd drategies to ensure smart
growth gods are implemented in support of the plan.

5.2  GREENFIELD, M ASSACHUSETTS— USING POLITICAL CAMPAIGNS'2®

Some community oppostion to big box deveopment transforms into a purdy
political drategy. This was the case in Greenfidld, Massachusetts in 1992 and 1993 when
citizens stopped the development of a Wal-Mart store and limited commercia stores to
40,000 sguare feet. Three key factors helped the Greenfidd Community Preservation
Codlition to garner enough support to stop the devel opment.

Fird, the town conducted an independent andyss, pad for by Wd-Mart, of the
gore's fisca and economic impact on the town. Although the report was not released in
time to educate resdents before voting in a nontbinding referendum on whether or not
they wanted commercid devdopment dong the highway, its daming conclusons
attracted more attention to the issue and secured te support of some key members of the
business community in opposing the retail development.

The second important eement of this case sudy is the codition membership from
dl sectors of the community. Severd business and other organizations made public
gatements about the negative impacts of the proposed store, which moved the debate
from the fringes of loca politics and into the center.

Findly, the Cadition hired a consultant to desgn a campaign drategy for the
second referendum in which citizens would approve or regject the rezoning for the Wal-
Mat dte.  The reaulting comprenendve drategy was run like an eght week politica
campaign. It included drategies for media, grassroots organizing, radio advertisng, voter
polling, a Get Out the Vote initiaive, and poll watching. As one of the advertisements
for the campaign dated: “Ther€s one things you can't buy a Wa-Mat: sandl town
qudity of lifee. Once you lose it, you can't get it back” The Codition efforts,
paticularly the poll watching and phoning supporters to ensure that they voted, paid off.
The rezoning was rejected by citizens by a nine vote margin.

5.3 NELSON, BRITISH COLUMBIA — BUYING COMMUNITY COHES oN'?’

When the Buildings Corporation of British Columbia (BCBC) announced it was
going to sl one of the few remaning undeveloped waterfront parcds in the smdl town
of Neson, British Columbia, it became clear tha an adjoining mal would expand to
include a gand done Wa-Mart. Over 4000 citizens opposed the development trough

126 The information in this section is based on Beaumont’ s account of the Greenfield story. Supranote 15
at 57-65.

127 The content of this section was gleaned from a posting by the Central Waterfront Group to the Livable
Communities listserve, moderated by Smart Growth B.C. (www.smartgrowth.bc.ca), October 30, 2001 (on
file with author).
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letters, rdlies, full page advertisements in the loca newspaper, and a petition. The town
council declined to buy the property and refused to take a role in crafting a community-
based opportunity for thisland.

Between October 1 and 15, 2001, a former town councilor enlisted 15 investors
who submitted a competitive bid for the land which included a commitment to develop
the land in keeping with the gods of the Neson community plan. Their vison for the
land was to devdop a number of mixed-use projects, including senior's housng and
some retall. BCBC chose the investors, now known as the Central Waterfront Group, as
the new owners. Crucid to this loca victory was BCBC's misson to "choose busness
practices which consder the full financial and environmenta implications' and
"achieve the best solutionsfor the best vaue.”

The Centrd Waterfront Group will hold the land until covenants can be secured
that will ensure it is developed in keeping with the town's community plan. They will
then work with developers to redize the plan’s goads. The Group is dso committed to
cregting an open community process. They are providing written updates in the loca
newspaper and holding open houses to discuss development plan and design idess.

The privale community solution in Neson is a poweful example of a
community’s reaction to the development of a piece of land that is so centrd to its
character that individuals are willing to become developers to ensure the integrity of the
town's culture.  When the locd government was unwilling to act, citizens resorted to
market mechanisms to secure the implementation of the community vison st out in the
community plan. This levd of commitment demondrates the depth of concern about
community livabllity and how it is intricatdy linked to land use development in the
future.

6. CONCLUSION

The proliferation of big box retal stores contributes to urban sprawl and has
negative environmental, transportation and economic impacts on communities.  The
superstore formula mandates the development of big box stores outside of urban areas on
large tracts of land, shifting retail activity out of exigting commercid areas and from loca
retalers.  Centrd busness didricts decline, jobs are lost, and automobile-dependent
shopping becomes the norm.

The land use devdopment regime accords locad governments Sgnificant
flexibility in addressng the impacts of big box retall uses. Courts generaly defer to locd
governments that promulgate regulations to further public hedth, safety and mords, and
that do not discriminate againgt a specific big box tenant or owner. Through the use of
zoning regulaions such as limitations on the square footage of new retal space, locd
governments are shgping commercid development to better reflect the vison and gods
contained in community plans.

The impetus for this change in commercid devdopment comes admost
excdudvely from dtizens who ae concened about the qudity of life in ther
communities. They are initiging the judicid review of zoning decisons and lobbying to
change development regulations to ensure that development follows the smart growth
principles of urban containment and environmentd protection. Ther overarching god is
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to maintain the character and culture of their community in the face of the homogenizing
influence of big box expanson.

Looking beyond the scope of this paper, the missng dement in this discusson is
a commitment by these same citizens to usng purchesng power to maintan community
cultures and economies. The vauaion of “smdl is beautiful” goes beyond formdist
legd mechanisms to culturd practices of consumer spending.  Given the declining
median income in the United States, and increasing acceptance of big box bargains, it is
uncler whether few examples presented in this paper will become the norm. It is
heartening to note, however, that contrary to the threat of takings clams by developers,
locd governments and communities do have a wide aray of mechaniams with which to
manage growth. It is this essence of locad control that both enrages and activates
individudsin their role as citizens.
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Appendix |

Greenfield Panning Board
MAJOR DEVELOPMENT REVIEW
RULES & REGULATIONSFOR IMPACT STATEMENTS
Adopted June 17, 1991
SECTION 1
Purpose
The purpose of an impact statement isto provide the Special Permit Granting Authority with sufficient
information to conduct a detailed review of useswhich have the potential for significant impact on the
Town. The impact review processisintended to promote and protect the natural resources and aesthetic
qualities of the Town, and to mitigate any adverse impact to the Town services, traffic patterns, abutting
properties, the economy of the Town, the character of the Town, or the public health, safety and welfare of
Town residents.
SECTION 2
Applicability and Procedure
2.1 These Rules and Regulations are applicable to impact statements required and submitted in accordance
with the Greenfield Zoning Bylaw and the Greenfield Subdivision Regulations.
2.2 The most recent edition of the Institute of Transportation Engineers (ITE), Trip Generation Manual
shall be used to determine if the proposed project meets the 500 vehicle trips per day threshold requiring
Major Development Review under Section7.12.2.1. of the Greenfield Zoning Bylaw. If the ITE Trip
Generation rates are not applicable or the use is not included in the manual, the estimated vehicle trips per
day shall be verified by the Greenfield Department of Public Works.
2.3 Ten (10) copiesof the impact statement shall be submitted along with all other forms, plans and
information required for special permit applications under Mgjor Development Review, Section 7,12. of the
Greenfield Zoning Bylaw and for subdivision applications under section 3.5 of the Greenfield Subdivision
Regulations.
2.4 The Special Permit Granting Authority may waive strict compliance with the submittal requirements of
these Rules and Regulations by amajority vote of the Board if, in its opinion, the information required is
deemed unnecessary or inapplicable to the review of the project. Request for waivers shall be madein
writing to the Board and shall state the reasons and supporting justifications for granting the waiver.
Applicants are encourage to discuss the requirements of the impact statement with the Board or Planning
Department staff prior to preparation of the statement.
2.5 Theimpact statement shall be prepared by an interdisciplinary team of professionals qualified to
evaluate all facets of the proposed project which may include but is not limited to engineers, architects,
landscape architects, environmental scientists, and planners.
SECTION 3
Contents of the Impact Statements
3.1 Theimpact statement shall include the following elements:
1. A detailed description of the proposed project and its design features, including existing conditions on
the site and in the vicinity of the project.
2. ldentification and assessment of the impacts of proposed project, including positive, negative, and
indirect impacts.
3. Anevaluation of how the project will meet the design standards required in these Rules and Regulations.
4. Proposed measures to mitigate adverse impacts and/or maximize positive impact including design
modifications and provision of infrastructure or public service improvements sufficient to support the
project. Any adverse impacts which cannot be mitigated shall be identified. Mitigation measuresto be
implemented by the applicant shall be identified.
3.2 Impact Assessment
The Impact Statement shall assess the following areas of potential impact.
3.2.1 Traffic Impact
1. Existing Traffic Conditions:
Average daily and peak hour volumes, sight distances, street capacity, level of service, physical
characteristics of the streets, number and location of driveways and intersections, average and peak speeds,
accident data, pedestrian movement, and public transportation and traffic controls for streets and
intersections adjacent to the project and for streets and intersections which will experience a 10% increase
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in peak hour traffic as aresult of the project or which will experience areduction in the level of serviceasa
result of the project, and for failing streets and intersections which will experience an increase in traffic as
required by the Board.

2. Projected Traffic Conditions:

Average daily and peak hour traffic projections and directional distribution of site generated traffic, sight
distances at proposed driveway intersections with streets, on-site traffic circulation and parking layout,
pedestrian movement and background traffic conditions for the design year including any planned roadway/
traffic improvements and other proposed projectsin the vicinity of the site.

3. Projected Traffic Impact

Evaluate how the proposed project will affect traffic conditions and streets and intersections adjacent to and
those likely to be affected by the proposed project including level of service, traffic flow, turning
movements, sight distances, traffic controls, pedestrian movement, and public transportation.

3.2.2 Impact to Municipal Utilities/Services

1. Water Supply: Describe the proposed water supply system including average daily and peak water
demand; location, sizing, and accessibility to municipal water mains; and water pressure and flows
available at the site. Evaluate the capacity of the Town's water supply and distribution system to adequately
service the projected water and fire flow needs of the project; the need for pumping stations, standpipes, or
improvements to the water system required to service the project. Estimate the cost and discuss the
responsibility for construction of improvements and on-going maintenance. Consultation with the
Department of Public Worksisrequired.

2. Sewage Disposal: Describe the proposed sewage disposal system including average daily and peak
wastewater discharges to the municipal sewer system; composition and concentration of wastewater;
location, sizing, and pumping stations, forced mains or other system improvements required to adequately
service the project. Evaluate the capacity of the swage treatment plant and the sewerage system to
accommodate the wastewater flows. Evaluate the need for pre-treatment of wastewater to achieve
compliance with the Greenfield Sewer Use Regulations. Estimate the cost and discuss the responsibility for
construction of system improvements and on-going maintenance. Consultation with the Department of
Public Works and the Department of Environmental Protection is required.

3. Storm Drains: Describe the proposed surface drainage system including pre and post runoff calculations;
the location, sizing, accessibility, and proposed discharges to the municipal storm drains. Evaluate the
capacity of the existing storm drains to accommodate projected storm water runoff. Estimate the cost and
discuss the responsibility for construction of storm drain improvements and on-going maintenance.
Consultation with the Department of Public Worksisrequired.

4. Solid Waste Disposal: Describe the quantity and composition of projected solid wastes to be generated
by the project including average weekly volume in cubic yards of refuse generated; recycling potential;
method of on-site storage and collection. Evaluate the impact to the municipal landfill, recycling facility,
and transfer station including available landfill capacity and costs of collection and disposal. Consultation
with the Department of Public Worksis required.

5. Emergency Services: Describe the anticipated fire and police protection needs including time and
demand on municipal personnel; provision for alarms or warning devices; on-site fire fighting and security
capabilities; need for increased municipal personnel or equipment. Estimate the cost and discuss the
responsibility for providing emergency protection to the project. Consultation with the Police and Fire
Department is required.

6. Schools: Describe the projected impact to the public school system including kindergarten, primary, and
secondary levels. Identify the schools to be affected; projected number of students by housing type (i.e.
single- family, apartments, townhouses) and number of bedrooms (i.e. one-bedroom two-bedroom etc.); the
ability of the schools to absorb the additional enrollment including impact on classroom size, school bus
routing changes, and the annual cost per student to the school system. Projected number of students shall be
based on relevant datafor the region, Massachusetts, or the northeast. Consultation with the School
Department is required.

3.2.3 Environmental Impact

1. Describe the existing physical and ecological characteristics of the site and in relation to surrounding
land including topography, slope, soils, wetlands, surface water, vernal pools, flood plains, depth to
groundwater, drainage patterns, type and coverage of vegetation, wildlife and wildlife habitat, identification
of any rare or endangered plant or animal species, relationshipsto public or private water supply wells and
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recharge areas or public water supply reservoirs, Consultation with the Conservation Commission,
Department of Public Works, and the M assachusetts Natural Heritage Program is required.

2. ldentify and evaluate the potential impacts of the project on air quality, surface water, wetlands,
groundwater, plant and wildlife species, temperature, wind, and noise levels on-site and. off-site which will
be affected by the project.

3. Specifically evaluate the impact of storm water, runoff, flooding, erosion, sedimentation, grading
changes, increased impervious surface, discharges to groundwater, pumping of groundwater, wetlands
disruption, and changesto vegetative cover. Provide the location and results of any test pits, sail borings,
and percolation tests performed on the site.

4, Describe the types, quantities, use and storage methods for hazardous materials and wastes to be used or
generated by the project. What measures will be taken to prevent arelease into the environment?

5. Describe proposed mitigation measures for impacts identified above.

3.24 Community Impacts

1. Describe the surrounding neighborhood and any scenic, unique geological, historical, or archeological
features and recreational areas on the site or in the vicinity of the site which could be affected by the
project.

2. Describe the layout of the proposed project in detail (site plans may be used) including scale, placement,
and design of buildings and structures; lighting; parking areas; open space; relationship to scenic views
from the site; views of the project from distant vantage points and from adjacent properties and public
ways.

3, Evaluate the proposed architectural design in relationship to surrounding land uses and prevailing
architectural style including major design elements such as scale, materials, color, setbacks, roof lines.

4, Identify the impacts to historic properties, districts, or areas, and any archaeological sites on the property
or in the vicinity of the project. Consultation with the Historic Commission is required.

5. Describe any recreational facilities proposed for the site and provision of public recreational or open
spaces. Estimate the off-site recreational demands of the proposed project and itsimpact to municipal
recreational facilities and programs. Consultation with the Recreation Commission is required.

6, Residential projects should be evaluated in relationship to the type and scale of surrounding residential
uses. Evaluate the prefect in meeting the housing needs of Greenfield and discuss any provision far
affordable housing. Consultation with the Greenfield Housing Partnership and the Office of Planning &
Community Development is required.

7. Non-residential projects should estimate the number and types of jobs to be created by the project,
estimate the amount of local labor to be used, and evaluate the impact of the project on existing employers
in the community.

8. Estimate the amount, type, and location of spin-off development resulting from construction of the
project and its likely impact on the community including changing land use patterns, development pressure
on surrounding neighborhoods, impact to the downtown business district, impact to important natural
resources, traffic, and Town services.

9, Identify and evaluate the potential impacts to neighboring communities resulting from the project.

3.25 Fiscal Impact

1. Evaluate the projected costs and benefits to the community resulting from the project including:

a) Projected costs arising from increased demand for and required improvements to public services and
infrastructure.

b) Value of improvements to public services and infrastructure to be provided by the project.

c) Projected tax revenues to be generated by the project.

d) Projected impact of the project on surrounding land values and any potential loss or increase in tax
revenues to the Town.

€) Short-term and long-term projection of increased Town revenues and costs resulting from the proposed
project.

2. Evaluate the market and financial feasibility of the project. Include any market studies prepared for the
project and any plans for phased construction.

SECTION 4

Development Impact Statements

The Specia Permit Granting Authority shall consider the following standards when reviewing devel opment
impactsin addition to the special Permit and Site Plan criteriarequired in Sections 8.3 and 8.4 of the
Greenfield Zoning Bylaw.
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4.1 Traffic Standards

1. The Level of Service (LOS) of all streets and intersections evaluated under Section 3.2.1 shall not be
reduced. Level of Service shall be determined in accordance with the most recant edition of the Highway
Capacity Manual, Highway Research Board, National Academy of Science - National Research Council.
See attached appendix for summary description of LOS.

2. Thedesign goal for all streets, signalized intersections, and turning movements at unsignalized
intersections shall be LOS C or better. For streets and intersectionscurrently functioning at LOS C or
better, mitigation measures shall be provided to maintain or improve the existing LOS. Where the existing
LOSisD, mitigation measures shall at a minimum, maintain the existing conditions or upgrade the LOSto

C or better.

3. For all streets and intersections which are currently failing (LOS E or worse), the goal of mitigation
measuresisto provide aLOS D or better. At aminimum, existing conditions at failing streets and
Intersecting shall not be further degraded as aresult of the project.

4. Driveways shall be located to limit conflict points with existing driveways and intersections and shall
meet intersection design standards for secondary roads required in the Greenfield Subdivision Regulations.
5. Shared drivewaysand service roads shall be used to control access onto existing streets.

6. The impact of increased turning movements shall be mitigated.

7. The project shall be sited and driveways located to prevent routing of non-residential traffic to and
through residential streets.

8. Pedestrian and hicycle circulation shall be separated from motor vehicle circulation as far as practicable.
4.2 Municipal Utilities/Services Standards

1. The public water, sewer, and drainage systemsin the vicinity of the site shall be adequate to serve the
proposed project. If public utilities are not adequate to serve the project, the reviewing authority may
require, as a condition of approval, off-site improvements to increase the capacity of such utilities sufficient
to serve the project.

2. All utilities shall be placed under ground where physically feasible.

3. All commercial and industrial discharges to the sewage treatment plant shall be pretreated if required by
the Water Department of Public Works to prevent overloading of the treatment plant. All discharges shall
be in compliance with the Greenfield Sewer Use Regulations.

4. On-site storm water management measures shall be required to ensure that the rate of runoff from the site
to the municipal storm sewer isnot increased. Provision shall be made for on-going maintenance of on-site
storm water management facilities connected to the public storm drain.

5. The Town may require recycling and/or commercial refuse disposal to prevent overloading of the
municipal landfill and transfer station.

6. Municipal police and fire services shall not be strained by the proposed project. Adequate fire flows shall
be available at the site. Improvementsto the water system may be required to provide adequate service or
on-site alternatives owned and maintained by the landowner may be required.

7. Provision of school bus service shall not require additional routes or buses at the expense of the Town.
Phasing of residential bevel developments may be required to ensure that the public school system can
meet the increased enrollment resulting from the project.

4.3 Environmental Standards

1. The project shall not create any significant emission of noise, dust, fumes, noxious gases, radiation,
water pollutants, or any similar significant adverse environmental impact.

2. The project shall not cause erosion, flooding, sedimentation, or increase the rate of runoff from the site.
Provision shall be made far attenuation of runoff pollutants. Groundwater recharge shall be provided where
the Town deemsit important.

3. The project shall be designed to minimize the destruction of wetlands, unique natural features, wildlife
habitat, and rare or endangered species. Special effort shall be made to maintain wetlands, wetland buffer
zones and corridors between wetlands and wooded uplands; wildlife travel corridors; existing diversity at
plant communities; and to avoid alteration of areas most difficult to replicate.

4. The project shall not result in areduction of groundwater recharge, deteriorate surface or groundwater, or
negatively impact any public water supply recharge area or watershed. Commercial and industrial
discharges of process waste water to the ground shall not be permitted.

5. Best available measures shall be used to prevent a discharge or spill of hazardous materials or wastes
into the environment.
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6. Buffers, setbacks, landscaping, and traffic circulation patterns shall be used to mitigate noise and air
pollution impacts.

4.4 Community Standards

1. Provision shall be made for preserving historical features of the site. The project shall be compatible with
the character and scal e of neighboring properties especially historic structures or areas.

2. Building materials, architecture, and building placement shall minimize the visibility of buildingsfrom
distant vantage points, minimize obstruction of scenic views visible from public ways, and ensure
compatibility with neighboring properties.

3. On-site recreation areas shall be provided for residential developmentsin areas where public recreational
facilities are not available or if the capacity of nearby recreational facilities would be overburdened by the
project.

4. Project siting and design shall be consistent with existing local plans and policies adopted by the
Planning Board, Recreation Commission, Conservation Commission, Board of Selectmen or Town

Council.

5. Adverse impact to the downtown business district shall be minimized through the use of joint marketing,
hours of operation, products offered, and other measures to collaborate with downtown businesses.

4.5 Fiscal Impact Standards

1. The proposed project shall not have a significant adverse impact on the Town in terms of balancing as
near as possible the cost of public services and public revenue provided through taxes and other income.
The reviewing authority may require phasing of the project to minimize negative fiscal impactsto the
Town over the short term.

2. The project shall be designed to minimize any negative impacts to adjoining property values.

3. The applicant shall demonstrate the financial ability to complete the prefect and to achieve long-term
financia stahility.

Zoning Bylaw Amendment
Adopted March 20, 1991

7.12 MAJOR DEVEL OPMENT REVIEW

7.12.1 Purpose

The purpose of reviewing major developmentsisto provide for detailed review and approval of certain
uses which have the potential for significant impact to the environment, abutting properties, Town services,
traffic patterns, the economy of the Town, the character of the Town, or the public health, safety, and
welfare of Town residents.

7.12.2 Application

The provisions of this section shall apply to the following uses:

1. All usesthat generate 500 vehicle trips per day or more.

2. All usesthat create 40 or more dwelling units.

3. All subdivisions of land into 40 or morelots.

4. All non-residential uses of 100,000 square feet of gross floor area or more in the Planned Industry
District and 20,000 square feet or more of gross floor areain all other districts.

5. Any expansion of an existing use in which either the expansion or the expansion combined with the
existing use meets or exceeds the above thresholds, and the expansion al so exceeds twenty percent (20%)
of the existing vehicle trips per day, or dwelling units, or lots, or gross floor area or 5,000 square feet
whichever ismore.

7.12.3 Review Procedures

Uses subject to this section shall require a permit and site plan approval in accordance with Sections 8.3
and. 8.4 of this Bylaw. The Special Permit Granting Authority shall be asfollows:

1. For all useswhich require a special permit in accordance with other sections of this Bylaw, the Special
Permit Granting Authority (SPGA) for mgjor developments shall be the same asthe SPGA already
designated.

2. For @l uses which do not require e a special permit in other sections of this Bylaw, the Special Permit
Granting Authority shall he the Planning Board.

7.12.4 Submittal Reguirements

In addition to the submittal requirements for special permits and site plansin Sections 8.3 and 8.4 of this
Bylaw, the following information shall also be submitted:

1. Facade elevations of any new construction and/or alteration to any existing building or structure.
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2. Photographs showing the proposed building site and surrounding property.

3. Animpact statement prepared in accordance with the Major Development Review Rules and Regulations
for Impact Statements.

The Special Permit Granting Authority may waive strict compliance with the submittal requirementsif, in
its opinion, the information required is deemed unnecessary or inapplicable to the review of the projects.
7.12,5 Criteriafor Approval of aMajor Development

The Specia Permit Granting Authority may issue a specia permit for amajor development only after
finding that the proposed project will not adversely impact adjacent properties, the neighborhood, the Town
or the environment. The following criteria shall be considered:

1. The specia permit criteriain Section 8.3.6 of this Bylaw.

2. Thesite plan approval guidelinesin Section 8.4.5 of this Bylaw.

3. The standards for eval uating the impacts of aproject set forth in the Major Development Review Rules
and Regulations for Impact Statements.

7.12.6 Conditions, Safeguards, Limitations for a Major Devel opment

In granting aspecial permit for amajor development, the Special Permit Granting Authority may impose
conditions, safeguards, and limitations. Such conditions, safeguards, and limitations shall be in writing and
may include but are not limited to the following:

1. Roadway construction improvements, bridge improvements, access and traffic controls, integration of
public transportation, or other measure to mitigate adverse impacts.

2. Additional or alternative means of pedestrian movement within the site and leading to the site.

3. Provision for privately owned utilities, emergency services, or improvementsto Town services required
to adequately serve the needs of the proposed project, such as drainage, water, and sewer improvements.
4. Requirements for pre-treatment of wastes and management of storm water runoff on-site to mitigate
impact to the Town's sewers and storm drains.

5. Additional buffer zones, screening, and set-backs.

6. Provision for open space or preservation of views.

7. Alterations or restrictionsin the appearance of structures or landscaping to preserve property values,
preserve aesthetic or historic features, maintain compatibility with existing uses, and promote the
attractiveness of the Town.

8. Provision for phasing construction of the development.

9. Provision for measures to mitigate impact to existing commercial areas particularly the downtown
Central Commercial Digtrict.

10. Provisions for mitigating any other adverse impacts identified in the impact statement or by the Special
Permit Granting Authority.
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